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This rulemaking by the Board of Equalization amends section 1684 of title 18 of the 
California Code of Regulations. This amendment implements Revenue and Taxation 
Code section 6203, as amended by Assembly Bill No. 155 (Stats. 2011, ch. 313), which 
will change the definition of "retailer engaged in business in this state" operative 
September 15, 2012, or January 1, 2013. 

OAL approves this regulatory action pursuant to section 11349.3 of the Government 
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OAL File No. 2012-0614-02S 

OAL hereby returns this file your agency submitted for our review (OAL File No. 2012-0614
02S regarding Collection of Use Tax by Retailers). 

If this is an approved file, it contains a copy of the regulation(s) stamped "ENDORSED 
APPROVED" by the Office ofAdministrative Law and "ENDORSED FILED" by the Secretary 
of State. The effective date of an approved file is specified on the Form 400 (see item B.5). 
(Please Note: The 30th Day after filing with the Secretary of State is calculated from the date the 
Form 400 was stamped "ENDORSED FILED" by the Secretary of State.) 

DO NOT DISCARD OR DESTROY THIS FILE 

Due to its legal significance, you are required by law to presene this rulemaking record. 
Government Code section 11347.3(d) requires that this record be available to the public and to 
the courts for possible later review. Government Code section 11347.3(e) further provides that 
" .. ,.no item contained in the file shall be removed, altered, or destroyed or otherwise disposed 
of." See also the Records Management Act (Government Code section 14740 et seq.) and the 
State Administrative Manual (SAM) section 1600 et seq.) regarding retention ofyour records. 

If you decide not to keep the rulemaking records at your agency/office or at the State Records 
Center, you may transmit it to the State Archives with instructions that the Secretary of State 
shall not remove, alter, or destroy or otherwise dispose of any item contained in the file. See 
Government Code section 11347.3(1). 
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Final Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1684 


Section 1684. Collection of Use Tax by Retailers. 

(a) Collection of Use Tax by Retailers Engaged in Business in this State. Retailers 
engaged in business in this state as defined in ~8ection 6203 of the Revenue and Taxation 
Code and making sales of tangible personal property, the storage, use, or other 
consumption of which is subject to the tax must register with the Board and, at the time 
of making the sales, or, if the storage, use or other consumption of the tangible personal 
property is not then taxable, at the time it becomes taxable, collect the tax from the 
purchaser and give the purchaser a receipt therefor. 

(b) General Definition and Rebuttable Presumption. 

(1) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if the retailer has a substantial nexus with this state for 
purposes of the Commerce Clause (art. I, § 8, cl. 3) of the United States Constitution 
or federal law otherwise permits this state to impose a use tax collection duty on the 
retailer. Retailers engaged in business in this state include, but are not limited to, 
retailers described in subdivision (c). 

(2) Except as provided in subdivisions (c) and (d), there is a presumption that a 
retailer is engaged in business in this state as defined in section 6203 of the Revenue 
and Taxation Code ifthe retailer has any physical presence in California. A retailer 
may rebut the presumption if the retailer can substantiate that its physical presence is 
so slight that the United States Constitution prohibits this state from imposing a use 
tax collection duty on the retailer. 

(3) A retailer does not have a physical presence in California solely because the 
retailer engages in interstate communications with customers in California via 
common carrier, the United States mail, or interstate telecommunication, including, 
but not limited to, interstate telephone calls and emails. The rebuttable presumption 
in subdivision (b){2) does not apply to a retailer that does not have a physical 
presence in California. 

(c) Nonexhaustive Examples of Retailers Engaged in Business in this State. 

(1) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if: 

(A) The retailer owns or leases real or tangible personal property, including, but 
not limited to, a computer server, in California; or 

mLAayThe retailer derivingderives rentals from a lease of tangible personal 
property situated in California (under such circumstancesthis state is a "retailer 
engaged in business in this state" and the retailer is required to collect the tax at 
the time rentals are paid by thehts lessee); or-; 



ec) The retailer maintains, occupies, or uses, permanently or temporarily, directly 
or indirectly, or through a subsidiary, or agent, by whatever name called, an 
office, place of distribution, sales or sample room or place, warehouse or storage 
place, or other place of business in California; or 

eo) The retailer has a representative, agent, salesperson, canvasser, independent 
contractor, solicitor, or any other person operating in California on the retailer's 
behalf, including a person operating in California under the authority of the 
retailer or its subsidiary, for the purpose ofselling, delivering, installing, 

assembling, or the taking oforders for any tangible personal property, or 

otherwise establishing or maintaining a market for the retailer's products. 

(2) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if: 

(A) The retailer is a member of a commonly controlled group, as defined in 
Revenue and Taxation Code section 25105; and 

(8) The retailer is a member of a combined r<morting group. as defined in 
California Code ofRegulations, title 18, section 25106.5, subdivision (b){3), that 
includes another member ofthe retailer's commonly controlled group that, 
pursuant to an agreement with or in cooperation with the retailer, performs 
services in California in connection with tangible personal property to be sold by 
the retailer, including. but not limited to, design and development of tangible 
personal property sold by the retailer, or the solicitation of sales of tangible 
personal property on behalf of the retailer. For purposes of this paragraph: 

(i) Services are performed in connection with tangible personal property to be 
sold by a retailer if the services help the retailer establish or maintain a 
California market for sales of tangible personal property; and 

(ii) Services are performed in cooperation with a retailer if the retailer and the 
member of the retailer's commonly controlled group performing the services 
are working or acting together for a common purpose or benefit. 

(3) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if the retailer enters into an agreement or agreements 
under which a person or persons in this state, for a consideration that is based upon 
completed sales of tangible personal property, whether referred to as a commission, 
fee for advertising services, or otherwise, directly or indirectly refer potential 
purchasers of tangible personal property to the retailer, whether by an Internet-based 
link or an Internet website, or otherwise, provided that: 

CA) The total cumulative sales price of all of the tangible personal property the 
retailer sold to purchasers in California that were referred to the retailer by a 
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person or persons in California pursuant to an agreement or agreements described 
above. in the preceding 12 months. is in excess of ten thousand dollars ($10.000); 
and 

(8) The retailer, within the preceding 12 months, has total cumulative sales of 
tangible personal property to purchasers in California in excess ofone million 
dollars ($1,000,000). 

The determination as to whether a retailer has made the requisite amount of sales to 
purchasers in California during the preceding 12-month period shall be made at the 
end ofeach calendar quarter. A retailer is not engaged in business in this state 
pursuant to this paragraph if the total cumulative sales price of all of the tangible 
personal property the retailer sold to purchasers in California that were referred to the 
retailer by a person or persons in California pursuant to an agreement or agreements 
described above, in the preceding 12 months, is not in excess of ten thousand dollars 
($10,000), or if the retailer's total cumulative sales of tangible personal property to 
purchasers in California were not in excess ofone million dollars ($1,000,000) in the 
preceding 12 months. 

For purposes of this paragraph, the term "retailer" includes an entity affiliated with a 
retailer within the meaning of Internal Revenue Code section 1504, which defines the 
term "affiliated grOUp" for federal income tax purposes. 

(4) Paragraph (3) does not apply to an agreement under which a retailer purchases 
advertisements from a person in California. to be delivered on television, radio, in 
print, on the Internet, or by any other medium, unless: 

(A) The advertisement revenue paid to the person in California consists of 
commissions or other consideration that is based upon completed sales of tangible 
personal property, and 

(8) The person entering into the agreement with the retailer also directly or 
indirectly solicits potential customers in California through the use of flyers, 
newsletters, telephone calls, electronic mail, blogs, microblogs, social networking 
sites, or other means ofdirect or indirect solicitation specifically targeted at 
potential customers in this state. 

(5) For purposes of paragraph (3): 

(A) A person that is an individual is in this state when the person is physically 
present within the boundaries of California; and 

(8) A person other than an individual is in this state when there is at least one 
individual physically present in California on the person's behalf. 
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(6) Paragraph (3) does not apply to a retailer's agreement with any person, unless an 
individual solicits potential customers under the agreement while the individual is 
physically present within the boundaries of California, including, but not limited to, 
an individual who entered into the agreement directly with the retailer, an individual, 
such as an employee, who is performing activities in California directly for a person 
that entered into the agreement with the retailer, and any individual who is 
performing activities in California indirectly for any person who entered into the 
agreement with the retailer, such as an independent contractor or subcontractor. 

(7) Paragraph (3) does not apply if a retailer can demonstrate that all of the persons 
with whom the retailer has agreements described in paragraph (3) did not directly or 
indirectly solicit potential customers for the retailer in California. A retailer can 
demonstrate that an agreement is not an agreement described in paragraph (3) if: 

(A) The retailer's agreement: 

(i) Prohibits persons operating under the agreement from engaging in any 
solicitation activities in California that refer potential customers to the retailer 
including, but not limited to, distributing flyers, coupons, newsletters and 
other printed promotional materials or electronic equivalents, verbal soliciting 
(e.g., in-person referrals), initiating telephone calls, and sending e-mails; and 

(iil If the person in California with whom the retailer has an agreement is an 
organization, such as a club or a non-profit group, the agreement provides that 
the organization will maintain on its website information alerting its members 
to the prohibition against each of the solicitation activities described above; 

(8) The person or persons operating under the agreement in California certify 
annually under penalty of perjury that they have not engaged in any prohibited 
solicitation activities in California at any time during the previous year, and, if the 
person in California with whom the retailer has an agreement is an organization, 
the annual certification shall also include a statement from the organization 
certifying that its website includes information directed at its members alerting 
them to the prohibition against the solicitation activities described above; and 

eC) The retailer accepts the certification or certifications in good faith and the 
retailer does not know or have reason to know that the certification or 
certifications are false or fraudulent. 

A retailer is excused from the requirement to obtain a certification if the person from 
whom the certification is required is dead, lacks the capacity to make such 
certification, or cannot reasonably be located by the retailer and there is no evidence 
to indicate that such person did in fact engage in any prohibited solicitation activities 
in California at any time during the previous year. 

(8) For purposes of this subdivision: 
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fA) "Advertisement" means a written, verbal, pictorial, graphic, etc. 
announcement of goods or services for sale, employing purchased space or time 
in print or electronic media, which is given to communicate such information to 
the general public. Online advertising generated as a result of generic algorithmic 
functions that is anonymous and passive in nature, such as ads tied to Internet 
search engines, banner ads, click-through ads, Cost Per Action ads, links to 
retailers' websites, and similar online advertising services, are advertisements and 
not solicitations. 

(B) "Individual" means a natural person. 

(C) "Person" means and includes any individual, firm, partnership, joint venture, 
limited liability company, association, social club, fraternal organization, 
corporation, estate, trust, business trust, receiver, assignee for the benefit of 
creditors, trustee, trustee in bankruptcy, syndicate, the United States, this state, 
any county, city and county, municipality, district, or other political subdivision 
of the state, or any other group or combination acting as a unit. 

(D) "Solicit" means to communicate directly or indirectly to a specific person or 
specific persons in California in a manner that is intended to and calculated to 
incite the person or persons to purchase tangible personal property from a specific 
retailer or retailers. 

(E) "Solicitation" means a direct or indirect communication to a specific person 
or specific persons done in a manner that is intended to and calculated to incite 
the person or persons to purchase tangible personal property from a specific 
retailer or retailers. 

(F) "Solicit" "solicitation," "refer," and "referral" do not mean or include online 
advertising generated as a result of generic algorithmic functions that is 
anonymous and passive in nature, such as ads tied to Internet search engines, 
banner ads, click-through ads, Cost Per Action ads, links to retailers' websites, 
and similar online advertising services. 

(9) Examples: 

(A) Corporation X is physically located in California and maintains a website at 
www.corporationx.com. Corporation X enters into agreements with one or more 
hiking gear and accessories retailers under which Corporation X maintains click
through advertisements or links to each retailer's website on Corporation X's 
website at www.corporationx.com and Corporation X's webpage at 
www.socialnetwork.com/corporationx in return for commissions based upon the 
retailers' completed sales made to customers who click-through the ads or links 
on Corporation X's website and webpage. Corporation X also posts reviews at 
www.corporationx.com of the products sold through the click-through ads and 
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links on its website and webpage. However, Corporation X does not engage in 
any solicitation activities in California that refer potential customers to the retailer 
or retailers who have click-through ads or links on its website or webpage. 
Therefore, paragraph (3) does not apply to the agreements between Corporation X 
and the retailer or retailers who have ads or links on Corporation X's website or 
webpage. 

(B) Same as (A) above, except that Corporation X also enters into an agreement 
under which Advertising Corporation places advertisements for 
www.corporationx.com on other businesses' websites and webpages, and mails or 
emails advertisements for www.corporationx.com to anyone who signs up to 
receive such advertisements. However, Corporation X does not engage in any 
solicitation activities in California that refer potential customers to the retailer or 
retailers who have click-through ads or links on its website or webpage and 
Advertising Corporation's mailers and emails are advertisements, not 
solicitations. Therefore, paragraph (3) does not apply to the agreements between 
Corporation X and the retailer or retailers who have ads or links on Corporation 
X's website or webpage. 

(C) Same as (B) above, except that an individual representative of Corporation X 
or any other individual acting on behalf of Corporation X, including, but not 
limited to, an employee or independent contractor of Corporation X or 
Advertising Corporation, engages in solicitation activities, such as soliciting 
customers in person, soliciting customers on the telephone, handing out flyers that 
are solicitations, or sending emails that are solicitations, while physically present 
in California that refer potential California customers to a retailer who has a click
through ad or link on Corporation X's website or webpage under Corporation X's 
agreement with that retailer. Therefore, paragraph (3) does apply to Corporation 
X's agreement with that retailer and that retailer will be required to register with 
the Board to collect use tax if: 

eil The total cumulative sales price of all of the tangible personal property the 
retailer sold to purchasers in California that were referred to the retailer by a 
person or persons in California pursuant to an agreement or agreements 
described in paragraph (3), in the preceding 12 months, is in excess often 
thousand dollars ($10,000); and 

(li) The retailer's total cumulative sales of tangible personal property to 
purchasers in California is in excess of one million dollars ($1,000,000) in the 
preceding 12 months. 

(d) Exceptions. 

(1) Webpages and Internet Service Providers. The use of a computer server on the 
Internet to create or maintain a World Wide Web page or site by an out of state 
retailer will not be considered a factor in determining whether the retailer has a 
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substantial nexus with California, unless the computer server is located in California 
and the retailer owns or leases the computer server. No Internet Service Provider, On
line Service Provider, internetwork communication service provider, or other Internet 
access service provider, or World Wide Web hosting services shall be deemed the 
agent or representative of any out-of-state retailer as a result of the service provider 
maintaining or taking orders via a web page or site on a computer server that is 
physically located in this state. 

(2) Warranty and Repair Services. A retailer is not "engaged in business in this 
state" based solely on its use of a representative or independent contractor in this state 
for purposes of performing warranty or repair services with respect to tangible 
personal property sold by the retailer, provided that the ultimate ownership of the 
representative or independent contractor so used and the retailer is not substantially 
similar. For purposes of this paragraph, "ultimate owner" means a stock holder, bond 
holder, partner, or other person holding an ownership interest. 

Us) Convention and Trade Show Activities. For purposes of this subdivision, the 
term "convention and trade show activity" means any activity of a kind traditionally 
conducted at conventions, annual meetings, or trade shows, including, but not limited 
to, any activity one of the purposes of which is to attract persons in an industry 
generally (without regard to membership in the sponsoring organization) as well as 
members ofthe public to the show for the purpose of displaying industry products or 
to stimulate interest in, and demand for, industry products or services, or to educate 
persons engaged in the industry in the development of new products and services or 
new rules and regulations affecting the industry. 

Except as provided in this paragraph, a retailer is not "engaged in business in this 
state" based solely on the retailer's convention and trade show activities provided 
that: 

(A-1-) For the period commencing on January I, 1998 and ending on December 3 I , 
2000, the retailer, including any of his or her representatives, agents, salespersons, 
canvassers, independent contractors, or solicitors, does not engage in those 
convention and trade show activities for more than seven days, in whole or in 
part, in this state during any 12-month period and did not derive more than ten 
thousand dollars ($10,000) of gross income from those activities in this state 
during the prior calendar year; 

(82-) For the period commencing on January 1,2001, the retailer, including any of 
his or her representatives, agents, salespersons, canvassers, independent 
contractors, or solicitors, does not engage in those convention and trade show 
activities for more than fifteen days, in whole or in part, in this state during any 
12-month period and did not derive more than one hundred thousand dollars 
($100,000) of net income from those activities in this state during the prior 
calendar year. 
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A retailer coming within the provisions of this subdivision is, however, "engaged in 
business in this state," and is liable for collection of the applicable use tax, with 
respect to any sale of tangible personal property occurring at the retailer's convention 
and trade show activities and with respect to any sale of tangible personal property 
made pursuant to an order taken at or during those convention and trade show 
activities. 

(~e) Retailers Not Engaged in Business in State. Retailers who are not engaged in 
business in this state may apply for a Certificate of Registration-Use Tax. Holders of such 
certificates are required to collect tax from purchasers, give receipts therefor, and pay the 
tax to the Board in the same manner as retailers engaged in business in this state. As used 
in this regulation, the term "Certificate of Registration-Use Tax" shall include 
Certificates of Authority to Collect Use Tax issued prior to September 11, 1957. 

{ftl} Use Tax Direct Payment Permit Exemption Certificates. Notwithstanding 
subdivisions (a) and {aQ)Q.l, a retailer who takes a use tax direct payment exemption 
certificate in good faith from a person holding a use tax direct payment permit is relieved 
from the duty of collecting use tax from the issuer on the sale for which the certificate is 
issued. Such certificate must comply with the requirements of Regulation 1699.6, Use 
Tax Direct Payment Permits. 

(ge) Tax as Debt. The tax required to be collected by the retailer and any amount 
unreturned to the customer which is not tax but was collected from the customer under 
the representation that it was tax constitute debts owed by the retailer to the state. 

(hf) Refunds of Excess Collections. Whenever the Board ascertains that a retailer has 
collected use tax from a customer in excess of the amount required to be collected or has 
collected from a customer an amount which was not tax but was represented by the 
retailer to the customer as being use tax, no refund of such amount shall be made to the 
retailer even though the retailer has paid the amounts so collected to the state. Section 
6901 of the Revenue and Taxation Code requires that any overpayment of use tax be 
credited or refunded only to the purchaser who made the overpayment. 

(0 Amendments. Statutes 2011, chapter 313 (Assem. Bill No. 155), section 3 re-enacted 
section 6203 of the Revenue and Taxation Code. Chapter 313, section 6, provides that 
the provisions of section 6203 of the Revenue and Taxation Code as re-enacted by 
chapter 313, section 3, shall become operative on September 15, 2012, or January 1, 
2013. The 2012 amendments to this regulation adopted to implement, interpret, and 
make specific the provisions of section 6203 of the Revenue and Taxation Code as re
enacted by chapter 313, section 3, shall become operative on the same date as section 
6203 of the Revenue and Taxation Code as re-enacted by chapter 313, section 3. Any 
amendment that implements, interprets and makes specific a use tax collection obligation 
that did not exist on June 27,2011, upon becoming operative, shall not have any 
retroactive effect. 
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Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6203,6204,6226 and 7051.3, Revenue and Taxation Code; and Section 513(d)(3)(A), 
Internal Revenue Code (26 USC). 
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Final Statement of Reasons for 


Adoption of Proposed Amendments to California Code of Regulations, 


Title 18, Section 1684, Collection ofUse Tax by Retailers 


Update of Infonnation in the Initial Statement of Reasons 

The factual basis, specific purpose, and necessity for, and the anticipated benefits from, 
the proposed amendments to California Code of Regulations, title 18, section 
(Regulation) 1684, Collection ofUse Tax by Retailers, are the same as provided in the 
initial statement ofreasons. 

The adoption of the proposed amendments to Regulation 1684 was not mandated by 
federal law or regulations and there is no federal regulation that is identical to Regulation 
1684. 

The State Board of Equalization (Board) did not rely on any data or any technical, 
theoretical, or empirical study, report, or similar document in proposing or adopting the 
amendments to Regulation 1684 that was not identified in the initial statement of reasons, 
or which was otherwise not identified or made available for public review prior to the 
close of the public comment period. 

In addition, the factual basis has not changed for the Board's initial detennination that the 
proposed regulatory action will not have a significant adverse economic impact on 
business and the Board's economic impact analysis, which detennined that the Board's 
proposed regulatory action: 

• 	 Will neither create nor eliminate jobs in the State of California; 
• 	 Nor result in the elimination of existing businesses; 
• 	 Nor create or expand business in the State of California; and 
• 	 Will not affect the health and welfare of California residents, worker safety, or the 

state's environment. 

The proposed amendments may affect small business. 

Notice of Correction 

The Statement of Specific Purpose and Necessity in the initial statement of reasons 
correctly provides that the "Board considered Fonnal Issue Paper 12-003 during its 
February 28,2012, Business Taxes Committee meeting, and the Board voted to propose 
the adoption of staff s recommended amendments" to Regulation 1684 at that time. 
However, the Infonnative Digest/Policy Statement Overview provided in the notice of 
proposed regulatory action published in the April 6, 2012, edition of the California 
Regulatory Notice Register (Register 2012, No. 14-Z, Page 456) contains the following 
paragraph, which incorrectly indicates that the Board considered the issue paper and 
voted to propose the amendments to Regulation 1684 during a Business Taxes 
Committee meeting on February 28,2011, instead ofFebruary 28,2012: 



During its February 28, 2011, Business Taxes Committee meeting, the 
Board determined that staffs recommended amendments are reasonably 
necessary to accomplish the objectives ofmaking Regulation 1684 
consistent with the amendments made to RTC section 6203 by AB 155, 
implementing and clarifying the new provisions that were added to section 
6203 regarding "substantial nexus," "commonly controlled group nexus," 
and "affiliate nexus," and providing notice to retailers that they will be 
required to register to collect California use tax if they have a "substantial 
nexus" with California once the amendments made to section 6203 by AB 
155 become operative. (The interested parties process and February 28, 
2011, meeting are discussed in more detail in the initial statement of 
reasons.) 

The Board posted a notice of correction regarding the typographical errors in the 
notice of proposed regulatory action on its website on May 29,2012, and Board 
staff noted the errors and correct date during the public hearing on May 30, 2012. 

No Mandate on Local Agencies or School Districts 

The Board has determined that the adoption of the proposed amendments to Regulation 
1684 does not impose a mandate on local agencies or school districts. 

Public Comments 

The Board received written comments regarding the proposed amendments to Regulation 
1684 from Mr. Albin C. Koch, via a letter dated May 29, 2012. In his written comments, 
Mr. Koch recommended that the Board "consider expanding the rebuttable presumption 
in proposed Regulation 1684 (b) to recognize that all, or at least most, large remote 
retailers selling to California purchasers via the internet, catalogs, or telephonically do so 
via 'sales on approval' under which, in accordance with present regulation 1628 (b) (3) 
(D), they continue to own the goods being sold until after their delivery to and acceptance 
by California purchasers. Thus, at least such large remote retailers should be considered 
to have substantial physical presence and 'substantial nexus' within the state of California 
and therefore be liable to collect and remit use tax from their purchasers in accordance 
with RTC § 6203, as amended by AB 155." Mr. Koch also recommended that the Board 
add the following sentence to the end ofproposed Regulation 1684, subdivision (b)(3): 

A retailer will be regarded as having a physical presence in California if it 
makes substantial sales to California purchasers that constitute "sales on 
approval" within the meaning ofexisting Regulation 1628 (b )(3)( C). 

Mr. Koch subsequently appeared at the public hearing regarding the adoption of the 
proposed amendments to Regulation 1684 on May 30, 2012. Mr. Koch expressed his full 
support for the Board's proposed amendments, and the (above) sentence Mr. Koch 
recommended adding to the regulation. He also explained that a remote seller making a 
sale on approval to a California customer still owns the property at the time it is delivered 
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in California, and that, in his opinion, this could create substantial nexus for a large 
retailer. 

Commercial Code section 2326 defines the term sale on approval narrowly and explains 
that the delivery of goods to a consumer is a sale on approval only ifthe consumer has 
the right to return the goods, even if they conform to the contract. Further, the California 
Court of Appeal has held that "the general presumption runs against a delivery to a 
consumer as being a sale on approval" and that the fact that an industry accepts returns 
does not convert "ordinary retail sales contracts into 'sales on approval. '" (Wilson v. 
Brawn ofCalifornia. Inc. CW(5) 132 Cal.App.4th 549,558.) Instead, the Court of 
Appeal has hcld that section 2326 only "addresses transactions where the parties intend 
the goods in question to continue to be the seller's property atter the buyer takes 
possession of them ... " and the purpose of a sale on approval is to give the buyer the 
ability to "use the goods" and the "option to purchase" the goods after a reasonable 
period of time. (lbid. ) 

During the May 30,2012, public hearing, Board staff expressed its opinion that it is not 
necessary for the Board to specifically address sales on approval in Regulation 1684 
because the Board's Legal Department does not believe that out-of-state retailers are 
making significant amounts of sales on approval to California customers due to the nature 
of such sales. Board staff expressed its opinion that the sentence Mr. Koch recommended 
adding to Regulation 1684 might create confusion, rather than clarify the regulation or 
aid in the Board's administration of the proposed amendments, because: 

• 	 The Board's Legal Department does not agree that an out-of-state retailer that 
makes a sale on approval to a California customer necessarily has a substantial 
nexus with California; and 

• 	 Adding the suggested sentence to Regulation 1684 would create the inference that 
retailers making sales on approval to California customers have a substantial 
nexus with California and are therefore required to register to collect California 
use tax. 

Board staff also explained that the rebuttable presumption being added to Regulation 
1684, subdivision {b)(2) applies to all retailers with a physical presence in California and 
the Board can determine whether a retailer that is actually making sales on approval to 
California customers has a physical presence in and/or a substantial nexus with California 
if and when the issue is actually raised. 

In addition, Mr. Fran Mancia appeared at the May 30, 2012, public hearing on behalf of 
MuniServices, LLC, and expressed support for the adoption of the Board's proposed 
amendments to Regulation 1684 and the collaborative interested parties process that 
produced the proposed amendments. 

At the conclusion of the May 30, 2012, public hearing, the Board unanimously voted to 
adopt the proposed amendments to Regulation 1684 without any changes. No other 
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interested parties submitted written comments regarding the proposed amendments to 
Regulation 1684 and no other interested parties asked to speak at the public hearing. 

Determinations Regarding Alternatives 

By its motion, the Board determined that no alternative to the proposed amendments to 
Regulation 1684 would be more effective in carrying out the purposes for which the 
regulation is proposed, would be as effective and less burdensome to affected private 
persons than the adopted regulation, or would be more cost effective to affected private 
persons and equally effective in implementing the statutory policy or other provisions of 
law. 

Furthermore, the Board did not reject any reasonable alternatives to the proposed 
amendments to Regulation 1684 that would lessen any adverse impact the proposed 
amendments may have on small business or that would be less burdensome and equally 
effective in achieving the purposes of the proposed amendments. No reasonable 
alternative has been identified and brought to the Board's attention that would lessen any 
adverse impact the proposed action may have on small business, be more effective in 
carrying out the purposes for which the action is proposed, would be as effective and less 
burdensome to affected private persons than the proposed action, or would be more cost
effective to affected private persons and equally effective in implementing the statutory 
policy or other provision of law than the proposed action. Although Mr. Koch did 
recommend amendments to Regulation 1684, his amendments were additions to the 
Board's proposed amendments, not alternatives, and Mr. Koch did not present any 
evidence to indicate that his recommended amendments would lessen the adverse 
economic impact of the Board's proposed amendments on small businesses or that his 
recommended amendments would lessen any adverse impact the proposed action may 
have on small business, be more effective in carrying out the purposes for which the 
action is proposed, would be as effective and less burdensome to affected private persons 
than the proposed action, or would be more cost-effective to affected private persons and 
equally effective in implementing the statutory policy or other provision of law than the 
proposed action. 

In addition, the Board's proposed amendments are anticipated to provide the following 
benefits: 

1. 	 Ensure that Regulation 1684 is consistent with the provisions of new section 6203 
(as added by § 3 of Assem. Bill No. 155 (Stats. 2011, ch. 313)), when new section 
6203 becomes operative; 

2. 	 Give needed guidance to retailers as to whether their activities create a 
"substantial nexus" with California and will require them to register with the 
Board to collect use tax when new section 6203 becomes operative; 

3. 	 Ensure that new section 6203 is interpreted and administered consistently with 
United States Supreme Court and California court opinions regarding substantial 
nexus, including, but not limited to, National Bellas Hess, Inc. v. Department of 
Revenue ofthe State ofIllinois (1967) 386 U.S. 753, Quill Corporation v. North 
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Dakota (1992) 504 U.S. 298, Tyler Pipe Industries, Inc. v. Washington State 
Dept. oJRevenue (1987) 482 U.S. 232, Scripto, Inc. v. Carson Sheriff(1960) 362 
U.S. 207, National Geographic Society v. California Board ojEqualization 
(1977) 430 U.S. 551, Current, Inc. v. State Board oJEqualization (1994) 24 
Cal.AppAth 382, and Borders Online, LLC v. State Board oJEqualization (2005) 
129 Cal.AppAth 1179; and 

4. 	 Ensure that new section 6203' s affiliate nexus provisions will be interpreted and 
administered consistently. 
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Updated Informative Digest for 

Adoption of Proposed Amendments to California Code of Regulations, 

Title 18, Section 1684, Collection ofUse Tax by Retailers 

On May 30, 2012, the State Board ofEqualization (Board) held a public hearing on and 
unanimously voted to adopt the original text ofthe proposed amendments to California 
Code ofRegulations, title 18, section (Regulation) 1684, Collection ofUse Tax by 
Retailers, described in the notice ofproposed regulatory action. There have not been any 
changes to the applicable laws or the effect ofthe adoption of the proposed amendments 
to Regulation 1684 described in the informative digest included in the notice of proposed 
regulatory action. The Board received written comments from Mr. Albin C. Koch 
regarding the proposed amendments to Regulation 1684. Also, Mr. Koch and Mr. Fran 
Mancia appeared at the public hearing on May 30,2012, and commented on the proposed 
amendments. Mr. Koch's and Mr. Mancia's comments are summarized and responded to 
below and in the final statement ofreasons. 

The informative digest included in the notice ofproposed regulatory action provides: 

"Existing Federal Law Regarding the Collection of State Use Tax 

"Article I, section 8, clause 3 of the United States Constitution expressly authorizes the 
United States Congress to 'regulate Commerce with foreign Nations, and among the 
several States' (Commerce Clause). In Quill Corporation v. North Dakota (1992) 504 
U.S. 298, the United States Supreme Court explained that: 

• 	 The Commerce Clause grants Congress affirmative legislative authority and, by 
its own force, prohibits certain state actions that interfere with interstate 
commerce (Id. at p. 309); 

• 	 Subject to Congress's legislative authority, the Commerce Clause prohibits a 
state from requiring a retailer engaged in interstate commerce to collect the 
state's use tax unless the retailer has a 'substantial nexus' with the state (see id. 
at p. 311); 

• 	 In the absence of congressional action, the bright line rule, established in 
National Bellas Hess, Inc. v. Department ofRevenue ofthe State ofIllinois 
(1967) 386 U.S. 753, that a retailer must have a 'physical presence' in a taxing 
state in order for that state to impose a use tax collection obligation on the 
retailer is still applicable today (see id. at pp. 317-318); and 

• 	 National Bellas Hess interpreted the Commerce Clause as establishing a 'safe 
harbor' prohibiting a state from requiring a retailer to collect that state's use tax 
ifthe retailer's only connection with customers in the state is by common carrier 
or the United States mail, which, in the absence ofcongressional action, is still 
applicable today (see id. at p. 315). 
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"Further, the United States Supreme Court has historically agreed that the safe harbor 
established in National Bellas Hess (and reaffirmed in Quill) is limited and does not 
apply when a retailer's 'connection with the taxing state is not exclusively by means of 
the instruments of interstate commerce.' (National Geographic Society v. California 
Board a/Equalization (1977) 430 U.S. 551, 556 [quoting from and affirming the 
California Supreme Court's decision in National Geographic Society v. State Board 0/ 
Equalization (1976) 16 Ca1.3d 637, 644].) The United States Supreme Court has 
specifically found that the safe harbor does not apply to an out-of-state retailer that has 
established a place of business in the taxing state, even if the retailer's in-state business 
activities are unrelated to the retailer's sales of tangible personal property to customers in 
that state. (Id. at p. 560.) The United States Supreme Court has specifically explained 
that the safe harbor does not apply if a retailer attempts to negate its connection with a 
taxing state by organizing itself or its activities in such a way as to 'departmentalize' its 
connection with the taxing state so that the connection is isolated from the retailer's 
obvious selling activities. (Id. at pp. 560-561.) This is so regardless ofwhether the 
connection involves an in-state person who may be characterized as an employee, agent, 
representative, salesperson, solicitor, broker, or independent contractor, and regardless of 
whether the activities creating the connection are directly related to the retailer's sales of 
tangible personal property to customers in the state. (Ibid.; see also Scripta. Inc. v. 
Carson Sheriff(1960) 362 U.S. 207, 211-212.) The United States Supreme Court has 
also specifically found that the safe harbor does not apply if a retailer has 'property 
within [the taxing] State.' (National Geographic Society, supra, 430 U.S. at p. 559 
[quoting National Bellas Hess].) 

"In addition, the California Supreme Court previously held that 'the slightest [physical] 
presence' in California would be sufficient to create a substantial nexus between a retailer 
and this state. (National Geographic Society, supra, 16 Ca1.3d at p. 644.) However, the 
United States Supreme Court did not agree with the California Supreme Court's slightest 
presence standard on appeal (National Geographic Society, supra, 430 U.S. at p. 556); 
and the United States Supreme Court subsequently held that a retailer did not have a 
substantial nexus with a taxing state solely because the retailer licensed a few customers 
to use software on a few floppy disks located within the taxing state. (Quill, supra, 504 
u.s. at p. 315, fn. 8.) (The initial statement of reasons contains a more detailed 
discussion of federal and state case law regarding substantial nexus.) 

"Current California Law Regarding the Collection of Use Tax 

"Currently, RTC sections 6203 and 6226 collectively require a 'retailer engaged in 
business in this state' to register with the Board and collect California use tax from its 
California customers. Also, RTC section 6204 makes a retailer personally liable for any 
California use tax it fails to collect from its California customers, as required by section 
6203. Regulation 1684 requires '[r]etailers engaged in business in this state as defined in 
Section 6203' to register with the Board, collect California use tax from their California 
customers, and remit the use tax to the Board. The regulation also provides that retailers 
are liable for California use taxes that they fail to collect from their customers and remit 
to the Board, as required. 
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"Currently, the operative provisions ofRTC section 6203, subdivision (c)(I) through (3), 
define the tenn 'retailer engaged in business in this state' by providing that: 

'Retailer engaged in business in this state' as used in this section and 
Section 6202 means and includes any of the following: 
(1) Any retailer maintaining, occupying, or using, permanently or 
temporarily, directly or indirectly, or through a subsidiary, or agent, by 
whatever name called, an office, place ofdistribution, sales or sample 
room or place, warehouse or storage place, or other place of business. 
(2) Any retailer having any representative, agent, salesperson, canvasser, 
independent contractor, or solicitor operating in this state under the 
authority of the retailer or its subsidiary for the purpose of selling, 
delivering, installing, assembling, or the taking of orders for any tangible 
personal property. 
(3) As respects a lease, any retailer deriving rentals from a lease of 
tangible personal property situated in this state. 

"The current operative provisions of section 6203, subdivision (d)( 1), address the taking 
of orders over the Internet by providing that: 

For purposes of this section, 'engaged in business in this state' does not 
include the taking of orders from customers in this state through a 
computer telecommunications network located in this state which is not 
directly or indirectly owned by the retailer when the orders result from the 
electronic display of products on that same network. The exclusion 
provided by this subdivision shall apply only to a computer 
telecommunications network that consists substantially of online 
communications services other than the displaying and taking oforders for 
products. 

In addition, the current operative provisions of section 6203, subdivision ( e), provide that 
a retailer is not a 'retailer engaged in business in this state' if that retailer's 'sole physical 
presence in this state' is to engage in limited convention and trade show activities, as 
specified. 

"Currently, Regulation 1684 does not define the full scope of the phrase 'retailer engaged 
in business in this state,' as defined in RTC section 6203. Instead, Regulation 1684, 
subdivision (a), provides, in relevant part, the following guidance regarding the meaning 
of the phrase 'retailer engaged in business in this state,' as currently defined by section 
6203, subdivisions (c) and (d): 

Any retailer deriving rentals from a lease of tangible personal property 
situated in this state is a 'retailer engaged in business in this state' and is 
required to collect the tax at the time rentals are paid by his lessee. 
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The use ofa computer server on the Internet to create or maintain a World 
Wide Web page or site by an out-of-state retailer will not be considered a 
factor in determining whether the retailer has a substantial nexus with 
California. No Internet Service Provider, On-line Service Provider, 
internetwork communication service provider, or other Internet access 
service provider, or World Wide Web hosting services shall be deemed the 
agent or representative of any out-of-state retailer as a result of the service 
provider maintaining or taking orders via a web page or site on a computer 
server that is physically located in this state. 

A retailer is not 'engaged in business in this state' based solely on its use 
of a representative or independent contractor in this state for purposes of 
performing warranty or repair services with respect to tangible personal 
property sold by the retailer, provided that the ultimate ownership of the 
representative or independent contractor so used and the retailer is not 
substantially similar. For purposes of this paragraph, 'ultimate owner' 
means a stock holder, bond holder, partner, or other person holding an 
ownership interest. 

Currently, Regulation 1684, subdivision (b), also incorporates the current provisions of 
section 6203, subdivision (e), regarding convention and tradeshow activities. 

"RTC Section 6203 as Amended by AB 155 

"RTC section 6203, subdivision (c), as amended by AB 155, will define the term 'retailer 
engaged in business in this state' more broadly then current section 6203, subdivision (c), 
and provide that the term means 'any retailer that has substantial nexus with this state for 
purposes ofthe commerce clause ofthe United States Constitution and any retailer upon 
whom federal law permits this state to impose a use tax collection duty. ' 

"RTC section 6203, subdivision (c)(1) through (3), as amended by AB 155, will provide 
that the term 'retailer engaged in business in this state' specifically includes, but is not 
limited to, retailers engaged in the activities described in current section 6203, 
subdivision (c)(l) through (3) (quoted above). Subdivision (c)(4), as added to section 
6203 by AB 155, will further provide that 'retailer engaged in business in this state' 
specifically includes, but is not limited to, any retailer that is a member of a 'commonly 
controlled group,' as defined in RTC section 25105, and is a member ofa 'combined 
reporting group,' as defined by the Franchise Tax Board (FTB) in Regulation 25106.5, 
subdivision (b )(3), 'that includes another member of the retailer's commonly controlled 
group that, pursuant to an agreement with or in cooperation with the retailer, performs 
services in this state in connection with tangible personal property to be sold by the 
retailer ....' 

"In addition, subdivision (c)(5)(A), as added to RTC section 6203 by AB 155, will 
provide that the term 'retailer engaged in business in this state' specifically includes, but 
is not limited to '[a]ny retailer entering into an agreement or agreements under which a 
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person or persons in this state, for a commission or other consideration, directly or 
indirectly refer potential purchasers of tangible personal property to the retailer, whether 
by an Internet-based link or an Internet Web site, or otherwise,' but only if: (1) 'The total 
cumulative sales price from all of the retailer's sales, within the preceding 12 months, of 
tangible personal property to purchasers in this state that are referred pursuant to all of 
those agreements with a person or persons in this state, is in excess of ten thousand 
dollars ($10,000),; and (2) 'The retailer, within the preceding 12 months, has total 
cumulative sales of tangible personal property to purchasers in this state in excess ofone 
million dollars ($1,000,000).' 

"However, subdivision (c)(5)(B), as added to RTC section 6203 by AB 155, will provide 
that: 'An agreement under which a retailer purchases advertisements from a person or 
persons in this state, to be delivered on television, radio, in print, on the Internet, or by 
any other medium, is not an agreement described in subparagraph (A), unless the 
advertisement revenue paid to the person or persons in this state consists of commissions 
or other consideration that is based upon sales of tangible personal property.' 
Subdivision (c)(5)(C), as added to section 6203 by AB 155, will provide that: 
'Notwithstanding subparagraph (B), an agreement under which a retailer engages a 
person in this state to place an advertisement on an Internet Web site operated by that 
person, or operated by another person in this state, is not an agreement described in 
subparagraph (A), unless the person entering the agreement with the retailer also directly 
or indirectly solicits potential customers in this state through use of flyers, newsletters, 
telephone calls, electronic mail, blogs, microblogs, social networking sites, or other 
means of direct or indirect solicitation specifically targeted at potential customers in this 
state.' Subdivision (c)(5)(D), as added to section 6203 by AB 155, will provide that for 
purposes of paragraph (c)(5), 'retailer' includes 'an entity affiliated with a retailer within 
the meaning of Section 1504 ofthe Internal Revenue Code.' Also, subdivision (c)(5)(E), 
as added to section 6203 by AB 155, will provide that paragraph (c)(5) 'shall not apply if 

. the retailer can demonstrate that the person in this state with whom the retailer has an 
agreement did not engage in referrals in the state on behalf of the retailer that would 
satisfy the requirements of the commerce clause of the United States Constitution.' 

"Finally, it should be noted that the amendments made to RTC section 6203 by AB 155 
will also delete the provisions in current section 6203, subdivision (d), regarding the 
'taking of orders from customers in this state through a computer telecommunications 
network,' and renumber current section 6203, subdivision (e)'s provisions regarding 
convention and tradeshow activities as section 6203, subdivision (d). 

"The amendments made to RTC section 6203 by AB 155 will become operative on 
September 15, 2012, if a federal law is not enacted on or before July 31, 2012, 
authorizing the states to require a seller to collect taxes on sales ofgoods to in-state 
purchasers without regard to the location of the seller. If a federal law is enacted on or 
before July 31,2012, authorizing the states to require a seller to collect taxes on sales of 
goods to in-state purchasers without regard to the location ofthe seller, and the state does 
not, on or before September 14, 2012, elect to implement that law, the amendments made 
to section 6203 by AB 155 will become operative on January 1,2013. 
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"Effect, Objectives, and Benefits of the Proposed Amendments to Regulation 1684 

"Board staff conducted meetings with interested parties on October 31 and December 20, 
2011, in Sacramento, California, and November 2 and December 22,2011, in Culver 
City, California, to discuss the effect ofthe amendments made to RTC section 6203 by 
AB 155 and how to best amend Regulation 1684 to make it consistent with the 
amendments to section 6203, implement the new provisions that were added to RTC 
section 6203 regarding 'substantial nexus,' 'commonly controlled group nexus,' and 
'affiliate nexus,' and provide notice to retailers that AB 155 will require retailers to 
register to collect California use tax if they have a 'substantial nexus' with California. 

"After discussing AB 155 with the interested parties and reviewing the interested parties' 
comments, Board staff recommended that the Board amend Regulation 1684 to: 

• 	 Incorporate the new provisions ofRTC section 6203, subdivision (c), as amended 
by AB 155, providing that 'retailer engaged in business in this state' means 'any 
retailer that has substantial nexus with this state for purposes of the commerce 
clause of the United States Constitution and any retailer upon whom federal law 
permits this state to impose a use tax collection duty,' and incorporate the non
exhaustive examples of retailers with substantial nexus set forth in section 6203, 
subdivision (c)(1)-(5), as amended by AB 155, including the examples regarding 
commonly controlled group nexus and affiliate nexus; 

• 	 Incorporate the physical presence test established in National Bellas Hess, Inc. v. 
Department ofRevenue ofthe State ofIllinois (1967) 386 U.S. 753 (and affirmed 
in Quill Corporation v. North Dakota (1992) 504 U.S. 298) by creating a 
presumption that a retailer is engaged in business in this state if the retailer has 
any physical presence in California, and further explain that a retailer may rebut 
the presumption if the retailer can substantiate that its physical presence is so 
slight that the United States Constitution prohibits this state from imposing a use 
tax collection duty on the retailer, that a retailer does not have a physical presence 
in California solely because the retailer engages in interstate communications with 
customers in California via common carrier, the United States mail, or interstate 
telecommunication, including, but not limited to, interstate telephone calls and 
emails, and that the rebuttable presumption does not apply to a retailer that does 
not have a physical presence in California; 

• 	 Clarify that services are performed in connection with tangible personal property 
to be sold by a retailer, within the meaning of section 6203, subdivision (c)(4)'s 
new commonly controlled group nexus provisions, if the services help the retailer 
establish or maintain a California market for sales of tangible personal property, 
and clarify that services are performed in cooperation with a retailer, within the 
meaning of section 6203, subdivision (c)(4), as added by AB 155, if the retailer 
and the member of the retailer's commonly controlled group performing the 
services are working or acting together for a common purpose or benefit; 
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• 	 Clarify that the phrases 'commission or other consideration' and 'commissions or 
other consideration that is based upon sales of tangible personal property,' as used 
in section 6203, subdivision (c)(5)'s new affiliate nexus provisions, refer to any 
'consideration that is based upon completed sales oftangible personal property, 
whether referred to as a commission, fee for advertising services, or otherwise'; 

• 	 Clarify that the determination as to whether a retailer has made the requisite 
amount of sales to purchasers in California during the preceding 12 month period 
to be engaged in business in California under section 6203, subdivision (c)(5)'s 
new affiliate nexus provisions shall be made at the end of each calendar quarter; 

• 	 Clarify that, for purposes of section 6203, subdivision (c)(5)'s new affiliate nexus 
provisions, an individual is in California when the individual is physically present 
within the boundaries of California and a person other than an individual is in 
California when there is at least one individual physically present in California on 
the person's behalf, and further clarify that the affiliate nexus provisions do not 
apply to a retailer's agreement with any person, unless an individual solicits 
potential customers under the agreement while the individual is physically present 
within the boundaries of California; 

• 	 Create a means by which a retailer may effectively establish that its agreement is 
not the type of agreement that can give rise to affiliate nexus under section 6203, 
subdivision (c)( 5), by utilizing contractual terms and factual certifications; and 
expressly excuse retailers from the requirement to obtain a certification if the 
person from whom the certification is required is dead, lacks the capacity to make 
such certification, or cannot reasonably be located by the retailer and there is no 
evidence to indicate that such person did in fact engage in any prohibited 
solicitation activities in California at any time during the previous year; 

• 	 Define the terms 'advertisement,' 'solicit,' and 'solicitation' for purposes of 
applying the new affiliate nexus provisions of section 6203, subdivision (c)( 5) by 
focusing on the general and broad nature of advertising and the more actively 
targeted nature of soliciting; 

• 	 Define the term 'person' by reference to the definition of 'person' set forth in 
RTC section 6005 and define the term 'individual' to mean a 'natural person' for 
purposes of applying the new affiliate nexus provisions of section 6203, 
subdivision (c)(5); 

• 	 Provide three examples illustrating the application of the new affiliate nexus 
provisions of section 6203, subdivision (c)(5); 

• 	 Recognize that a retailer may establish a substantial nexus with California by 
having its property, including a computer server, in this state; and 

• 	 Provide that the amendments made to Regulation 1684 to implement the nexus
expanding provisions ofAS 155 will become operative when new section 6203 
becomes operative on September 15,2012, or January 1, 2013, and shall not have 
a retroactive effect. 
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"During its February 28, [2012], I Business Taxes Committee meeting, the Board 
determined that staff's recommended amendments are reasonably necessary to 
accomplish the objectives ofmaking Regulation 1684 consistent with the amendments 
made to RTC section 6203 by AB 155, implementing and clarifying the new provisions 
that were added to section 6203 regarding 'substantial nexus,' 'commonly controlled 
group nexus,' and 'affiliate nexus,' and providing notice to retailers that they will be 
required to register to collect California use tax if they have a 'substantial nexus' with 
California once the amendments made to section 6203 by AB 155 become operative. 
(The interested parties process and February 28, [2012], meeting are discussed in more 
detail in the initial statement of reasons.) The proposed amendments are anticipated to 
provide the following specific benefits: 

• 	 Ensure that Regulation 1684 is consistent with the amendments made to section 
6203 by AB 155 when the amendments made to section 6203 become operative; 

• 	 Ensure that the amendments made to section 6203 by AB 155 are interpreted and 
administered consistently with United States Supreme Court and California court 
opinions regarding substantial nexus, including, but not limited to, National 
Bellas Hess, Quill, Scripto, and National Geographic Society; 

• 	 Ensure that section 6203's new affiliate nexus provisions will be interpreted and 
administered consistently; 

• 	 Provide guidance to retailers as to whether their activities create a 'substantial 
nexus' with California and require them to register with the Board to collect use 
tax; and 

• 	 Provide more certainty to retailers regarding their new use tax collection 
obligations before the amendments made to section 6203 by AB 155 becomes 
operative. 

"The Board has performed an evaluation of whether the proposed amendments to 
Regulation 1684 are inconsistent or incompatible with existing state regulations and 
determined that the proposed amendments are not inconsistent or incompatible with 
existing state regulations because Regulation 1684 is the only state regulation prescribing 
retailers' obligations to collect California use tax. In addition, there is no federal use tax 
and there are no comparable federal regulations or statutes to Regulation 1684." 

Written Public Comments 

The Board received written comments regarding the proposed amendments to Regulation 
1684 from Mr. Albin C. Koch, via a letter dated May 29,2012. In his written comments, 
Mr. Koch recommended that the Board "consider expanding the rebuttable presumption 
in proposed Regulation 1684 (b) to recognize that all, or at least most, large remote 

I The infonnative digest contained in the notice of proposed regulatory action incorrectly referred to a 
February 28,2011, Business Taxes Committee meeting, instead of the February 28,2012, Business Taxes 
Committee meeting where the Board voted to propose the amendments to Regulation 1684, as noted in 
notice of correction posted on May 29, 2012, and the final statement of reasons. The typographical errors 
in the infonnative digest have been corrected in the updated infonnative digest. 
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retailers selling to California purchasers via the internet, catalogs, or telephonically do so 
via 'sales on approval' under which, in accordance with present regulation 1628 (b) (3) 
(D), they continue to own the goods being sold until after their delivery to and acceptance 
by California purchasers. Thus, at least such large remote retailers should be considered 
to have substantial physical presence and 'substantial nexus' within the state ofCalifornia 
and therefore be liable to collect and remit use tax from their purchasers in accordance 
with RTC § 6203, as amended by AB 155." Mr. Koch also recommended that the Board 
add the following sentence to the end ofproposed Regulation 1684, subdivision (b )(3): 

A retailer will be regarded as having a physical presence in California if it 
makes substantial sales to California purchasers that constitute "sales on 
approval" within the meaning of existing Regulation 1628 (b )(3)( C). 

Public Hearing 

On May 30,2012, the Board held a public hearing regarding the adoption of the proposed 
amendments to Regulation 1684. Mr. Koch appeared at the public hearing and expressed 
his full support for the Board's proposed amendments, and the (above) sentence Mr. 
Koch recommended adding to the regulation. He also explained that a remote seller 
making a sale on approval to a California customer still owns the property at the time it is 
delivered in California, and that, in his opinion, this could create substantial nexus for a 
large retailer. 

Commercial Code section 2326 defines the term sale on approval narrowly and explains 
that the delivery of goods to a consumer is a sale on approval only if the consumer has 
the right to return the goods, even if they conform to the contract. Further, the California 
Court of Appeal has held that "the general presumption runs against a delivery to a 
consumer as being a sale on approval" and that the fact that an industry accepts returns 
does not convert "ordinary retail sales contracts into 'sales on approval. '" (Wilson v. 
BruHn olCal(jomia, Inc. (2005) 132 Cal.AppAth 549, 558.) Instead, the Court of 
Appeal has held that section 2326 only "addresses transactions where the parties intend 
the goods in question to continue to be the seller's property after the buyer takes 
possession of them ... " and the purpose of a sale on approval is to give the buyer the 
ability to "use the goods" and the "option to purchase" the goods after a reasonable 
period of time. (Ibid.) 

During the May 30, 2012, publie hearing, Board staff expressed its opinion that it is not 
necessary for the Board to specifically address sales on approval in Regulation 1684 
because the Board's Legal Department does not believe that out-of-state retailers are 
making significant amounts of sales on approval to California customers due to the nature 
of such sales. Board staff expressed its opinion that the sentence Mr. Koch recommended 
adding to Regulation 1684 might create confusion, rather than clarify the regulation or 
aid in the Board's administration of the proposed amendments, because: 
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• 	 The Board's Legal Department does not agree that an out-of-state retailer that 
makes a sale on approval to a California customer necessarily has a substantial 
nexus with California; and 

• 	 Adding the suggested sentence to Regulation 1684 would create the inference that 
retailers making sales on approval to California customers have a substantial 
nexus with California and are therefore required to register to collect California 
use tax. 

Board staff also explained that the rebuttable presumption being added to Regulation 
1684, subdivision (b )(2) applies to all retailers with a physical presence in California and 
the Board can determine whether a retailer that is actually making sales on approval to 
California customers has a physical presence in and/or a substantial nexus with California 
if and when the issue is actually raised. 

In addition, Mr. Fran Manda appeared at the May 30, 2012, public hearing on behalf of 
MuniServices, LLC, and expressed support for the adoption of the Board's proposed 
amendments to Regulation 1684 and the collaborative interested parties process that 
produced the proposed amendments. 

At the conclusion ofthe May 30,2012, public hearing, the Board unanimously voted to 
adopt the proposed amendments to Regulation 1684 without any changes. No other 
interested parties submitted written comments regarding the proposed amendments to 
Regulation 1684 and no other interested parties asked to speak at the public hearing. 
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BOARD COMMITTEE MEETING MINUTES STATE OF CALIFORNIA 
BOARD OF EQUALIZATION .1LLL:J BOARD OF EQUALIZATION

:«:? BUSINESS TAXES COMMITTEE MEETING MINUTES 
HONORABLE BETTY T. YEE, COMMITTEE CHAIR 


450 N STREET, SACRAMENTO 


MEETING DATE: FEBRUARY 28,2012, TIME: 10:00 A.M. 


ACTION ITEMS & STATUS REpORT ITEMS 

Agenda Item No: 1 

Title: Proposed amendments to Regulation 1684, Collection of Use Tax by 
Retailers 

Issue/Topic: 

Request approval and authorization to publish proposed amendments to implement, interpret, 

and make specific the amendments made to Revenue and Taxation Code section 6203 by section 

3 of Assembly Bill No. 155 (Stats. 2011, ch. 313), which will change the definition of "retailer 

engaged in business in this state" operative September 15, 2012, or January 1,2013. 


Committee Discussion: 

Staff presented the proposed amendments to Regulation 1684. Staff explained that it reviewed 

the provisions of the statute, case law, letters of intent published in the Assembly Daily Journal, 

and all interested parties comments to draft the proposed regulatory language and stafr s 

recommendation is based on the best available infonnation to interpret the statute. 


Ms. Steel asked staff about the presumption that a retailer is engaged in business in this state if 

the retailer has any physical presence in this state and commented that it is a tough standard to 

apply given that it is not clear how a specific retailer can rebut the presumption by showing that 

it only has a "slight" physical presence. Staff explained that the Supreme Court and case law 

establishes the test for physical presence and that the detennination as to whether the presence is 

so slight as to prohibit the state from imposing a use tax collection obligation is based on the 

facts and circumstances because there is no Supreme Court or case law guidelines that 

establishes a bright line to define slightest physical presence. 


Ms. Steel also questioned the need for a retailer's yearly certification, as opposed to a one-time 

certification and expressed concerns about the cost of administering this requirement. In 

response, staff explained that the certification process is based, in part, on provisions in the State 

of New York and while the annual certification is not a requirement, it is intended to discourage 

retailers from getting one certification at the beginning and ignoring subsequent changes in their 

affiliates' activities. Staff further explained that the BOE would not incur additional costs to 

administer the certification requirement. 
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Ms. Yee indicated she was prepared to support the proposed amendments but had concerns with 
staffs reliance on the letters of intent as the underlying authority for interpreting whether online 
referrals are considered advertising, rather than solicitation, when the online referrals are based 
on algorithmic functions. Ms. Yee explained that technology is changing and she wants to 
ensure flexibility of the Board to adapt to changes in technology, so that when algorithmic 
functions are not anonymous and passive, such referrals can be considered solicitations rather 
than advertising. Mr. Horton agreed and noted that in the regulatory process the Board may 
exercise authority to modifY regulations based on current activities. Ms. Yee indicated that the 
letters of intent could be acknowledged but they do not have the force of law and staff should not 
use them as authority for the amendments to the regulation. Therefore, they would not limit the 
Board's authority to further interpret the statute in the future. 

Committee Action: 
1. Upon motion by Mr. Horton, seconded by Ms. Yee, the Committee approved and authorized 
for publication the proposed amendments to Regulation 1684, Collection of Use Tax by 
Retailers. 

The vote was as follows: 

MEMBER Horton Steel Yee Mandel 


yVOTE N Y Y 

The proposed amendments will become operative when section 6203 of the Revenue and 
Taxation Code as re-enacted by chapter 313, section 3 becomes operative on September 15,2012 
or January 1, 2013. Implementation will take place 30 days after approval by the Office of 
Administrative Law. A copy of the proposed amendments is attached. 

2. Upon motion by Mr. Horton, seconded by Ms. Yee, the Committee directed staff to exclude 
the letters of intent, as support, in and of themselves, for the proposed amendments. 

The vote was as follows: 

MEMBER Horton Steel Yee Mandel 


yVOTE N Y Abstained 

lsI Betty T. Vee 

Honorable Betty T. Yee, Committee Chair 

lsI Kristine Cazadd 

Kristine Cazadd, Executive Director 

BOARD APPROVED 

at the _.LFe"",b.l.l.fUwry+-,2...£9+-.2~O..wlu.2,---JdJa Board Meeting 

lsI Diane Olson 

Diane Olson, Chief 
Board Proceedings Division 



 

 

 

Proposed Amendments to Regulation 1684 Page 1 of8 

1684. Collection of Use Tax by Retailers. 

(a) Collection of Use Tax by Retailers Engaged in Business in this State. Retailers engaged in 
business in this state as defined in ~8ection 6203 of the Revenue and Taxation Code and making 
sales of tangible personal property, the storage, use, or other consumption of which is subject to 
the tax must register with the Board and, at the time of making the sales, or, if the storage, use or 
other consumption of the tangible personal property is not then taxable, at the time it becomes 
taxable, collect the tax from the purchaser and give the purchaser a receipt therefor. 

(b) General Definition and Rebuttable Presumption. 

(1) A retailer is engaged in business in this state as defined in section 6203 of the Revenue 
and Taxation Code if the retailer has a substantial nexus with this state for purposes of the 
Commerce Clause (art. 1, § 8, cl. 3) of the United States Constitution or federal law otherwise 
permits this state to impose a use tax collection duty on the retailer. Retailers engaged in 
business in this state include, but are not limited to, retailers described in subdivision (c). 

(2) Except as provided in subdivisions (c) and (d), there is a presumption that a retailer is 

engaged in business in this state as defined in section 6203 of the Revenue and Taxation 
Code if the retailer has any physical presence in California. A retailer may rebut the 
presumption if the retailer can substantiate that its physical presence is so slight that the 
United States Constitution prohibits this state from imposing a use tax collection duty on the 
retailer. 

(3) A retailer does not have a physical presence in California solely because the retailer 
engages in interstate communications with customers in California via common carrier, the 
United States mail, or interstate telecommunication, including, but not limited to, interstate 
telephone calls and emails. The rebuttable presumption in subdivision (b)(2) does not apply 

to a retailer that does not have a physical presence in California. 

(c) Nonexhaustive Examples of Retailers Engaged in Business in this State. 

(1) A retailer is engaged in business in this state as defined in section 6203 of the Revenue 
and Taxation Code if: 

CA) The retailer owns or leases real or tangible personal property, including, but not 
limited to, a computer server, in California; or 

02LAeyThe retailer deriviegderives rentals from a lease of tangible personal property 
situated in California (under such circumstances tHis state is a "retailer eegaged ie 
busieess ie this state" aedthe retailer is required to collect the tax at the time rentals are 
paid by theffis lessee}; 
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(C) The retailer maintains, occupies, or uses, permanently or temporarily, directly or 
indirectly, or through a subsidiary, or agent, by whatever name called, an office, place of 
distribution, sales or sample room or place, warehouse or storage place, or other place of 
business in California; or 

(D) The retailer has a representative, agent, salesperson, canvasser, independent 
contractor, solicitor, or any other person operating in California on the retailer's behalf, 
including a person operating in California under the authority of the retailer or its 
subsidiary, for the purpose of selling, delivering, installing, assembling, or the taking of 
orders for any tangible personal property, or otherwise establishing or maintaining a 
market for the retailer's products. 

(2) A retailer is engaged in business in this state as defined in section 6203 of the Revenue 
and Taxation Code if: 

(A) The retailer is a member of a commonly controlled group, as defined in Revenue and 
Taxation Code section 25105; and 

(B) The retailer is a member of a combined reporting group, as defined in California 
Code ofRegulations, title 18, section 25106.5, subdivision (b)(3), that includes another 
member of the retailer's commonly controlled group that, pursuant to an agreement with 
or in cooperation with the retailer, performs services in California in connection with 
tangible personal property to be sold by the retailer, including, but not limited to, design 
and development of tangible personal property sold by the retailer, or the solicitation of 
sales of tangible personal property on behalf of the retailer. For purposes of this 
paragraph: 

(i) Services are performed in connection with tangible personal property to be sold by 
a retailer if the services help the retailer establish or maintain a California market for 
sales of tangible personal property; and 

(ii) Services are performed in cooperation with a retailer if the retailer and the 
member of the retailer's commonly controlled group performing the services are 
working or acting together for a common purpose or benefit. 

(3) A retailer is engaged in business in this state as defined in section 6203 of the Revenue 
and Taxation Code if the retailer enters into an agreement or agreements under which a 
person or persons in this state, for a consideration that is based upon completed sales of 
tangible personal property, whether referred to as a commission, fee for advertising services, 
or otherwise, directly or indirectly refer potential purchasers of tangible personal property to 
the retailer, whether by an Internet-based link or an Internet website, or otherwise, provided 
that: 

(A) The total cumulative sales price of all of the tangible personal property the retailer 
sold to purchasers in California that were referred to the retailer by a person or persons in 



----------
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California pursuant to an agreement or agreements described above, in the preceding 12 
months, is in excess of ten thousand dollars ($10,000); and 

(B) The retailer, within the preceding 12 months, has total cumulative sales of tangible 
personal property to purchasers in California in excess ofone million dollars 
($1,000,000). 

The determination as to whether a retailer has made the requisite amount of sales to 
purchasers in California during the preceding 12-month period shall be made at the end of 
each calendar quarter. A retailer is not engaged in business in this state pursuant to this 
paragraph if the total cumulative sales price of all of the tangible personal property the 
retailer sold to purchasers in California that were referred to the retailer by a person or 
persons in California pursuant to an agreement or agreements described above, in the 
preceding 12 months, is not in excess often thousand dollars ($10,000), or ifthe retailer's 
total cumulative sales of tangible personal property to purchasers in California were not in 
excess of one million dollars ($1,000,000) in the preceding 12 months. 

For purposes of this paragraph, the term "retailer" includes an entity affiliated with a retailer 
within the meaning of Internal Revenue Code section 1504, which defines the term 
"affiliated group" for federal income tax purposes. 

(4) Paragraph (3) does not apply to an agreement under which a retailer purchases 
advertisements from a person in California, to be delivered on television, radio, in print, on 
the Internet, or by any other medium, unless: 

(A) The advertisement revenue paid to the person in California consists of commissions 
or other consideration that is based upon completed sales of tangible personal property, 
and 

(B) The person entering into the agreement with the retailer also directly or indirectly 
solicits potential customers in California through the use of flyers, newsletters, telephone 
calls, electronic mail, blogs, microblogs, social networking sites, or other means ofdirect 
or indirect solicitation specifically targeted at potential customers in this state. 

(5) For purposes of paragraph (3): 

(A) A person that is an individual is in this state when the person is physically present 
within the boundaries of California; and 

(B) A person other than an individual is in this state when there is at least one individual 
physically present in California on the person's behalf. 

(6) Paragraph (3) does not apply to a retailer's agreement with any person, unless an 
individual solicits potential customers under the agreement while the individual is physically 
present within the boundaries of California, including, but not limited to, an individual who 
entered into the agreement directly with the retailer, an individual, such as an employee, who 
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is perfonning activities in California directly for a person that entered into the agreement 
with the retailer. and any individual who is perfonning activities in California indirectly for 
any person who entered into the agreement with the retailer. such as an independent 
contractor or subcontractor. 

(7) Paragraph (3) does not apply if a retailer can demonstrate that all of the persons with 
whom the retailer has agreements described in paragraph (3) did not directly or indirectly 
solicit potential customers for the retailer in California. A retailer can demonstrate that an 
agreement is not an agreement described in paragraph (3) if: 

(A) The retailer's agreement: 

(i) Prohibits persons operating under the agreement from engaging in any solicitation 
activities in California that refer potential customers to the retailer including, but not 
limited to, distributing flyers, coupons, newsletters and other printed promotional 
materials or electronic equivalents, verbal soliciting (e.g .. in-person referrals). 
initiating telephone calls. and sending e-mails; and 

Oi) If the person in California with whom the retailer has an agreement is an 
organization. such as a club or a non-profit group, the agreement provides that the 
organization will maintain on its website infonnation alerting its members to the 
prohibition against each of the solicitation activities described above; 

(8) The person or persons operating under the agreement in California certify'annually 
under penalty of perjury that they have not engaged in any prohibited solicitation 
activities in California at any time during the previous year, and, if the person in 
California with whom the retailer has an agreement is an organization, the annual 
certification shall also include a statement from the organization certifying that its 
website includes infonnation directed at its members alerting them to the prohibition 
against the solicitation activities described above; and 

(C) The retailer accepts the certification or certifications in good faith and the retailer 
does not know or have reason to know that the certification or certifications are false or 
fraudulent. 

A retailer is excused from the requirement to obtain a certification ifthe person from whom 
the certification is required is dead, lacks the capacity to make such certification, or cannot 
reasonably be located by the retailer and there is no evidence to indicate that such person did 
in fact engage in any prohibited solicitation activities in California at any time during the 
previous year. 

(8) For purposes ofthis'subdivision: 

(A) "Advertisement" means a written, verbal, pictorial, graphic. etc. announcement of 
goods or services for sale, employing purchased space or time in print or electronic 
media, which is given to communicate such infonnation to the general public. Online 
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advertising generated as a result of generic algorithmic functions that is anonymous and 
passive in nature, such as ads tied to Internet search engines, banner ads, click-through 
ads, Cost Per Action ads. links to retailers' websites. and similar online advertising 
services, are advertisements and not solicitations. 

(B) "Individual" means a natural person. 

(C) "Person" means and includes any individual, firm. partnership, joint venture, limited 
liability company, association. social club. fraternal organization. corporation, estate, 
trust, business trust, receiver. assignee for the benefit of creditors. trustee. trustee in 
bankruptcy. syndicate. the United States, this state, any county, city and county, 
municipality. district. or other political subdivision of the state, or any other group or 
combination acting as a unit. 

(D) "Solicit" means to communicate directly or indirectly to a specific person or specific 
persons in California in a manner that is intended to and calculated to incite the person or 
persons to purchase tangible personal property from a specific retailer or retailers. 

(E) "Solicitation" means a direct or indirect communication to a specific person or 
specific persons done in a manner that is intended to and calculated to incite the person or 
persons to purchase tangible personal property from a specific retailer or retailers. 

(F) "Solicit," "solicitation," "refer." and "referral" do not mean or include online 
advertising generated as a result of generic algorithmic functions that is anonymous and 
passive in nature, such as ads tied to Internet search engines. banner ads. click-through 
ads. Cost Per Action ads, links to retailers' websites, and similar online advertising 
services. 

(9) Examples: 

(A) Corporation X is physically located in California and maintains a website at 
www.corporationx.com. Corporation X enters into agreements with one or more hiking 
gear and accessories retailers under which Corporation X maintains click-through 
advertisements or links to each retailer's website on Corporation X's website at 
www.corporationx.com and Corporation X's webpage at 
www.socialnetwork.comlcorporationx in return for commissions based upon the retailers' 
completed sales made to customers who click-through the ads or links on Corporation 
X's website and webpage. Corporation X also posts reviews at www.corporationx.com 
of the products sold through the click-through ads and links on its website and webpage. 
However. Corporation X does not engage in any solicitation activities in California that 
refer potential customers to the retailer or retailers who have click-through ads or links on 
its website or webpage. Therefore, paragraph (3) does not apply to the agreements 
between Corporation X and the retailer or retailers who have ads or links on Corporation 
X's website or webpage. 

http:www.corporationx.com
www.socialnetwork.comlcorporationx
http:www.corporationx.com
http:www.corporationx.com
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(B) Same as (A) above, except that Corporation X also enters into an agreement under 
which Advertising Corporation places advertisements for www.corporationx.com on 
other businesses' websites and webpages, and mails or emails advertisements for 
www.corporationx.com to anyone who signs up to receive such advertisements. 
However, Corporation X does not engage in any solicitation activities in California that 
refer potential customers to the retailer or retailers who have click-through ads or links on 
its website or webpage and Advertising Corporation's mailers and emails are 
advertisements, not solicitations. Therefore, paragraph (3) does not apply to the 
agreements between Corporation X and the retailer or retailers who have ads or links on 
Corporation X's website or webpage. 

(C) Same as (B) above, except that an individual representative of Corporation X or any 
other individual acting on behalf ofCorporation X, including, but not limited to, an 
employee or independent contractor of Corporation X or Advertising Corporation, 
engages in solicitation activities, such as soliciting customers in person, soliciting 
customers on the telephone, handing out flyers that are solicitations, or sending emails 
that are solicitations, while physically present in California that refer potential California 
customers to a retailer who has a click-through ad or link on Corporation X's website or 
webpage under Corporation X's agreement with that retailer. Therefore, paragraph (3) 
does apply to Corporation X's agreement with that retailer and that retailer will be 
required to register with the Board to collect use tax if: 

(i) The total cumulative sales price of all of the tangible personal property the retailer 
sold to purchasers in California that were referred to the retailer by a person or 
persons in California pursuant to an agreement or agreements described in paragraph 
(3), in the preceding 12 months, is in excess often thousand dollars ($10,000); and 

(ii) The retailer's total cumulative sales of tangible personal property to purchasers in 
California is in excess of one million dollars ($1,000,000) in the preceding 12 . 
months. 

(d) Exceptions. 

(1) Webpages and Internet Service Providers. The use of a computer server on the Internet 
to create or maintain a World Wide Web page or site by an out of state retailer will not be 
considered a factor in determining whether the retailer has a substantial nexus with 
California, unless the computer server is located in California and the retailer owns or leases 
the computer server. No Internet Service Provider, On-line Service Provider, internetwork 
communication service provider, or other Internet access service provider, or World Wide 
Web hosting services shall be deemed the agent or representative of any out-of-state retailer 
as a result of the service provider maintaining or taking orders via a web page or site on a 
computer server that is physically located in this state. 

(2) Warranty and Repair Services. A retailer is not "engaged in business in this state" based 
solely on its use of a representative or independent contractor in this state for purposes of 
performing warranty or repair services with respect to tangible personal property sold by the 

http:www.corporationx.com
http:www.corporationx.com
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retailer, provided that the ultimate ownership of the representative or independent contractor 
so used and the retailer is not substantially similar. For purposes of this paragraph, "ultimate 
owner" means a stock holder, bond holder, partner, or other person holding an ownership 
interest. 

(bJ.) Convention and Trade Show Activities. For purposes of this subdivision, the term 
"convention and trade show activity" means any activity of a kind traditionally conducted at 
conventions, annual meetings, or trade shows, including, but not limited to, any activity one 
of the purposes of which is to attract persons in an industry generally (without regard to 
membership in the sponsoring organization) as well as members of the public to the show for 
the purpose ofdisplaying industry products or to stimulate interest in, and demand for, 
industry products or services, or to educate persons engaged in the industry in the 
development of new products and services or new rules and regulations affecting the 
industry. 

Except as provided in this paragraph, a retailer is not "engaged in business in this state" 
based solely on the retailer's convention and trade show activities provided that: 

(+A) For the period commencing on January 1, 1998 and ending on December 31, 2000, 
the retailer, including any of his or her representatives, agents, salespersons, canvassers, 
independent contractors, or solicitors, does not engage in those convention and trade 
show activities for more than seven days, in whole or in part, in this state during any 12
month period and did not derive more than ten thousand dollars ($10,000) of gross 
income from those activities in this state during the prior calendar year; 

(:t-B) For the period commencing on January 1,2001, the retailer, including any of his or 
her representatives, agents, salespersons, canvassers, independent contractors, or 
solicitors, does not engage in those convention and trade show activities for more than 
fifteen days, in whole or in part, in this state during any 12-month period and did not 
derive more than one hundred thousand dollars ($100,000) of net income from those 
activities in this state during the prior calendar year. 

A retailer coming within the provisions of this subdivision is, however, "engaged in business 
in this state," and is liable for collection of the applicable use tax, with respect to any sale of 
tangible personal property occurring at the retailer's convention and trade show activities and 
with respect to any sale of tangible personal property made pursuant to an order taken at or 
during those convention and trade show activities. 

(e~ Retailers Not Engaged in Business in State. Retailers who are not engaged in business in 
this state may apply for a Certificate of Registration-Use Tax. Holders of such certificates are 
required to collect tax from purchasers, give receipts therefor, and pay the tax to the Board in the 
same manner as retailers engaged in business in this state. As used in this regulation, the term 
"Certificate of Registration-Use Tax" shall include Certificates of Authority to Collect Use Tax 
issued prior to September 11, 1957 . 
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(at) Use Tax Direct Payment Permit Exemption Certificates. Notwithstanding subdivisions (a) 
and (13g)Ql, a retailer who takes a use tax direct payment exemption certificate in good faith 
from a person holding a use tax direct payment permit is relieved from the duty of collecting use 
tax from the issuer on the sale for which the certificate is issued. Such certificate must comply 
with the requirements of Regulation 1699.6, Use Tax Direct Payment Permits. 

(eg) Tax as Debt. The tax required to be collected by the retailer and any amount unreturned to 
the customer which is not tax but was collected from the customer under the representation that it 
was tax constitute debts owed by the retailer to the state. 

(fh) Refunds of Excess Collections. Whenever the Board ascertains that a retailer has collected 
use tax from a customer in excess of the amount required to be collected or has collected from a 
customer an amount which was not tax but was represented by the retailer to the customer as 
being use tax, no refund of such amount shall be made to the retailer even though the retailer has 
paid the amounts so collected to the state. Section 6901 of the Revenue and Taxation Code 
requires that any overpayment of use tax be credited or refunded only to the purchaser who made 
the overpayment. 

(i) Amendments. Statutes 2011, chapter 313 (Assem. Bill No. 155), section 3 re-enacted 
section 6203 of the Revenue and Taxation Code. Chapter 313, section 6, provides that the 
provisions of section 6203 of the Revenue and Taxation Code as re-enacted by chapter 313, 
section 3, shall become operative on September 15, 2012, or January 1, 2013. The 2012 
amendments to this regulation adopted to implement, interpret, and make specific the provisions 
of section 6203 of the Revenue and Taxation Code as re-enacted by chapter 313, section 3, shall 
become operative on the same date as section 6203 of the Revenue and Taxation Code as re
enacted by chapter 313, section 3. Any amendment that implements, interprets and makes 
specific a use tax collection obligation that did not exist on June 27, 2011, upon becoming 
operative, shall not have any retroactive effect. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 6203, 
6204,6226 and 7051.3, Revenue and Taxation Code; and Section 513(d)(3)(A), Internal 
Revenue Code (26 USC) . 
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AGENDA - February 28, 2012 Business Taxes Committee Meeting 


Regulation 1684, Collection of Use Tax by Retailers 


Action 1 - Proposed amendments to Regulation 1684, 
Collection ofUse Tax by Retailers 

Issue Paper Alternative 1 - Staff Recommendation Alternative 1 

See Agenda, pages 2 - 10, and 
Issue Paper Exhibit 2. 

Approve and authorize publication of staff's proposed 
amendments to implement, interpret, and make specific the 
amendments made to Revenue and Taxation Code section 
6203 by section 3 of Assembly Bill No. 155 (Stats. 2011, 
ch. 313), which will change the definition of "retailer 
engaged in business in this state" operative 
September 15,2012, or January 1, 2013. 

OR 

Alternative 2 

Issue Paper Alternative 2 - Do not amend Regulation 1684. Do not amend the regulation. 
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AGENDA - February 28, 201 ftusiness Taxes Committee Meeting 
Regulation 1684, Collection of Use Tax by Retailers 

Action 1 - Staff (a) Collection of Use Tax by Retailers Engaged in Business in this State. Retailers engaged in business in this 
Recommendation state as defined in ~Section 6203 of the Revenue and Taxation Code and making sales of tangible personal 

property, the storage, use, or other consumption of which is subject to the tax must register with the Board and, 
at the time of making the sales, or, if the storage, use or other consumption of the tangible personal property is 
not then taxable, at the time it becomes taxable, collect the tax from the purchaser and give the purchaser a z 

creceipt therefor. 
3 
0' 
CD 

(b) General Definition and Rebuttable Presumption. 
.., 
..... 
I\) 

(1) A retailer is engaged in business in this state as defined in section 6203 ofthe Revenue and Taxation 8 cu 
Code if the retailer has a substantial nexus with this state for purposes of the Commerce Clause (art. I. § 8, 
cl. 3) of the United States Constitution or federal law otherwise pennits this state to impose a use tax 
collection duty on the retailer. Retailers engaged in business in this state include, but are not limited to, 
retailers described in subdivision (c). 

(2) Except as provided in subdivisions (c) and (d)' there is a presumption that a retailer is engaged in 
business in this state as defined in section 6203 of the Revenue and Taxation Code if the retailer has any 
physical presence in California. A retailer may rebut the presumption if the retailer can substantiate that its 
physical presence is so slight that the United States Constitution prohibits this state from imposing a use tax 
collection duty on the retailer. 

(3) A retailer does not have a physical presence in California solely because the retailer engages in 
interstate communications with customers in California via common carrier, the United States mail, or 
interstate telecommunication, including, but not limited to, interstate teltmhone calls and emails. The 
rebuttable presumption in subdivision (b)(2) does not apply to a retailer that does not have a physical 
presence in California. 

(c) Nonexhaustive Examples of Retailers Engaged in Business in this State. 

(1) A retailer is engaged in business in this state as defined in section 6203 of the Revenue and Taxation 
Code if: 
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Regulation 1684, Collection of Use Tax by Retailers 


CA) The retailer owns or leases real or tangible personal property, including. but not limited to, a Action 1- Staff 
computer server, in California; orRecommendation 

mLAflyThe retailer aefi'lisg<ierives rentals from a lease of tangible personal property situated in 
California (under such circumstances this state is a "Fetailer eHgagecl is Bl:Jsisess is this state" aaathe 
retailer is required to collect the tax at the time rentals are paid by th~ lessee},;, 

(C) The retailer maintains. occupies, or uses, permanently or temporarily, directly or indirectly, or 
through a subsidiary, or agent, by whatever name called, an office, place of distribution. sales or sample 
room or place. warehouse or storage place. or other place ofbusiness in California; or 

(D) The retailer has a r«;mresentative, agent. salesperson. canvasser, ind«;mendent contractor, solicitor, or 
any other person operating in California on the retailer's behalf, including a person operating in 
California under the authority ofthe retailer or its subsidiary, for the purpose of selling. delivering, 
installing. assembling, or the taking oforders for any tangible personal property, or otherwise 
establishing or maintaining a market for the retailer's products. 

(2) A retailer is engaged in business in this state as defined in section 6203 of the Revenue and Taxation 
Code if: 

CA) The retailer is a member of a commonly controlled group, as defined in Revenue and Taxation 
Code section 25105; and 

(B) The retailer is a member of a combined reporting group. as defined in California Code of 
Regulations, title 18. section 25106.5. subdivision (b}C3), that includes another member of the retailer's 
commonly controlled group that pursuant to an agreement with or in cooperation with the retailer. 
perfonns services in California in connection with tangible personal property to be sold by the retailer, 
including, but not limited to, design and development of tangible personal property sold by the retailer, . 
or the solicitation of sales of tangible personal property on behalfofthe retailer. For purposes of this 
paragraph: 

(i) Services are perfonned in connection with tangible personal property to be sold by a retailer if 
the services help the retailer establish or maintain a California market for sales of tangible personal .~ 
property; and ~__________-L______~======~________________________________________________~. ~ 
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Action 1 - Staff ni) Services are perfonned in cooperation with a retailer if the retailer and the member of the 
Recommendation retailer's commonly controlled group perfonning the services are working or acting together for a 

common pumose or benefit. 

(3) A retailer is engaged in business in this state as defined in section 6203 of the Revenue and Taxation 
cCode if the retailer enters into an agreement or agreements under which a person or persons in this state. for 3

a consideration that is based upon completed sales of tangible personal property. whether referred to as a i...commission, fee for advertising services, or otherwise, directly or indirectly refer potential purchasers of ..... 

§ 
~tangible personal property to the retailer, whether by an Internet-based link or an Internet website. or 

otherwise. provided that: 

(A) The total cumulative sales price of all of the tangible personal property the retailer sold to 
purchasers in California that were referred to the retailer by a person or persons in California pursuant to 
an agreement or agreements described above, in the preceding 12 months. is in excess of ten thousand 
dollars ($10,000); and 

(8) The retailer. within the preceding 12 months. has total cumulative sales of tangible personal 
property to purchasers in California in excess ofone million dollars ($1,000,000). 

The detennination as to whether a retailer has made the requisite amount of sales to purchasers in California 
during the preceding 12-month period shall be made at the end of each calendar quarter. A retailer is not 
engaged in business in this state pursuant to this paragraph ifthe total cumulative sales price ofall ofthe 
tangible personal property the retailer sold to purchasers in California that were referred to the retailer by a 
person or persons in California pursuant to an agreement or agreements described above, in the preceding 
12 months, is not in excess often thousand dollars ($10,000), or ifthe retailer's total cumulative sales of 
tangible personal property to purchasers in California were not in excess of one million dollars ($1,000.000) 
in the preceding 12 months. 

For pumoses of this paragraph, the term "retailer" includes an entity affiliated with a retailer within the 
meaning of Internal Revenue Code section 1504, which defines the term "affiliated group" for federal 
income tax purposes. 
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(4) Paragraph (3) does not apply to an agreement under which a retailer purchases advertisements from a Action 1- Staff 
person in California, to be delivered on television, radio. in print. on the Internet. or by any other medium. Recommendation 
unless: 

(A) The advertisement revenue paid to the person in California consists ofcommissions or other z
c:consideration that is based upon completed sales oftangible personal property. and 3 
0'" 
CD...(8) The person entering into the agreement with the retailer also directly or indirectly solicits potential ...... 
I})customers in California through the use of flyers. newsletters. telephone calls. electronic mail. blogs. o omicroblogs. social networking sites. or other means ofdirect or indirect solicitation specifically targeted (,) 

at potential customers in this state. 

(5) For purposes ofparagraph (3): 

(A) A person that is an individual is in this state when the person is phYSically present within the 
boundaries of California: and 

(B) A person other than an individual is in this state when there is at least one individual physically 
present in California on the person's behalf. 

(6) Paragraph (3) does not apply to a retailer's agreement with any person, unless an individual solicits 
potential customers under the agreement while the individual is physically present within the boundaries of 
California, including, but not limited to. an individual who entered into the agreement directly with the 
retailer. an individual. such as an employee, who is performing activities in California directly for a person 
that entered into the agreement with the retailer. and any individual who is performing activities in 
California indirectly for any person who entered into the agreement with the retailer, such as an independent 
contractor or subcontractor. 

(7) Paragraph (3) does not apply if a retailer can demonstrate that all of the persons with whom the retailer 
has agreements described in paragraph (3) did not directly or indirectly solicit potential customers for the 
retailer in California. A retailer can demonstrate that an agreement is not an agreement described in 
paragraph (3) if: 
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III 
3 

en(A) The retailer's agreement: en
c:: 
('I) 

(i) Prohibits persons operating under the agreement from engaging in any solicitation activities in ~ 
"'0California that refer potential customers to the retailer including. but not limited to, distributing 
('I) ....flyers, coupons, newsletters and other printed promotional materials or electronic eguivalents, verbal z 
c::soliciting (e.g .. in-person referrals), initiating telephone calls. and sending e-mails: and 
3 
tT 
(I)..,(m If the person in California with whom the retailer has an agreement is an organization. such as a ..... 

§ 
I\)club or a non-profit group. the agreement provides that the organization will maintain on its website 

information alerting its members to the prohibition against each of the solicitation activities 
described above: 

(8) The person or persons operating under the agreement in California certify annually under penalty of 
perjury that they have not engaged in any prohibited solicitation activities in California at any time 
during the previous year. and. if the person in California with whom the retailer has an agreement is an 
organization, the annual certification shall also include a statement from the organization certifying that 
its website includes information directed at its members alerting them to the prohibition against the 
solicitation activities described above: and 

(C) The retailer accepts the certification or certifications in good faith and the retailer does not know or 
have reason to know that the certification or certifications are false or fraudulent. 

A retailer is excused from the reguirement to obtain a certification if the person from whom the certification 
is required is dead, lacks the capacity to make such certification. or cannot reasonably be located by the 
retailer and there is no evidence to indicate that such person did in fact engage in any prohibited solicitation 
activities in California at any time during the previous year. 

(8) For purposes of this subdivision: 

(A) "Advertisement" means a written, verbal, pictorial, graphic, etc. announcement of goods or services 
for sale. employing purchased space or time in print or electronic media, which is given to communicate 
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such information to the general public. Online advertising generated as a result of generic algorithmic 
functions that is anonymous and passive in nature. such as ads tied to Internet search engines, banner 
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ads, click-through ads, Cost Per Action ads, links to retailers' web sites. and similar online advertising 

services, are advertisements and not solicitations. 


(8) "Individual" means a natural person. 

(C) "Person" means and includes any individual. finn, partnership, joint venture, limited liability 
company, association, social club, fraternal organization, comoration, estate, trust, business trust. 
receiver, assignee for the benefit of creditors, trustee, trustee in bankruptcy, syndicate, the United States, 
this state, any county, city and county, municipality, district, or other political subdivision of the state, 
or any other group or combination acting as a unit. 

(D) "Solicit" means to communicate directly or indirectly to a specific person or specific persons in 

California in a manner that is intended to and calculated to incite the person or persons to purchase 

tangible personal property from a specific retailer or retailers. 


(E) "Solicitation" means a direct or indirect communication to a specific person or specific persons 
done in a manner that is intended to and calculated to incite the person or persons to purchase tangible 
personal property from a specific retailer or retailers. 

(F) "Solicit," "solicitation," "refer," and "referral" do not mean or include online advertising generated 
as a result of generic algorithmic functions that is anonymous and passive in nature, such as ads tied to 
Internet search engines, banner ads, click-through ads, Cost Per Action ads, links to retailers' websites, 
and similar online advertising services. 

(9) Examples: 

(A) Comoration X is physically located in California and maintains a website at 
www.coroorationx.com. Comoration X enters into agreements with one or more hiking gear and 
accessories retailers under which Corporation X maintains click-through advertisements or links to each 
retailer's website on Corporation X's website at www.corporationx.com and Corporation X's webpage 
at www.socialnetwork.comlcorporationx in return for commissions based upon the retailers' completed 
sales made to customers who click-through the ads or links on Corporation X's website and webpage. 
Corporation X also posts reviews at www.corporationx.com of the products sold through the click- DJ 
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through ads and links on its website and webpage. However, Corporation X does not engage in any 
solicitation activities in California that refer potential customers to the retailer or retailers who have 
click-through ads or links on its website or webpage. Therefore, paragraph (3) does not apply to the 
agreements between Corporation X and the retailer or retailers who have ads or links on COIporation 
X's website or webpage. z 

c: 

0
eD

(8) Same as (A) above, except that Corporation X also enters into an agreement under which 
...,

Advertising Corporation places advertisements for www.corporationx.com on other businesses' ...... 
I\)websites and webpages, and mails or emails advertisements for www.corporationx.com to anyone who 

signs up to receive such advertisements. However, Corporation X does not engage in any solicitation :3 
U) 

activities in California that refer potential customers to the retailer or retailers who have click-through 
ads or links on its website or webpage and Advertising Corporation's mailers and emails are 
advertisements, not solicitations. Therefore, paragraph (3) does not apply to the agreements between 
Corporation X and the retailer or retailers who have ads or links on Corporation X's website or 
webpage. 

(C) Same as (8) above. except that an individual representative ofCorporation X or any other 
individual acting on behalf of Corporation X, including. but not limited to, an employee or independent 
contractor ofCorporation X or Advertising Corporation, engages in solicitation activities, such as 
soliciting customers in person, soliciting customers on the telephone, handing out flyers that are 
solicitations, or sending emails that are solicitations, while physically present in California that refer 
potential California customers to a retailer who has a click-through ad or link on Corporation X's 
website or webpage under Corporation X's agreement with that retailer. Therefore, paragraph (3) does 
apply to Corporation X's agreement with that retailer and that retailer will be required to register with 
the Board to collect use tax if: 

(i) The total cumulative sales price of all of the tangible personal property the retailer sold to 
purchasers in California that were referred to the retailer by a person or persons in California 
pursuant to an agreement or agreements described in paragraph (3), in the preceding 12 months, is in 
excess often thousand dollars ($10,000); and 

(ii) The retailer's total cumulative sales of tangible personal property to purchasers in California is 
in excess ofone million dollars ($1,000,000) in the preceding 12 months. 
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(d) Exceptions. 

(I) Webpages and Internet Service Providers. The use of a computer server on the Internet to create or 

maintain a World Wide Web page or site by 8ft otit of stEtie retailer will not be considered a factor in 

determining whether the retailer has a substantial nexus with California. unless the computer server is 
 z 
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located in California and the retailer owns or leases the computer server. No Internet Service Provider, On
line Service Provider, internetwork communication service provider, or other Internet access service 
provider, or World Wide Web hosting services shall be deemed the agent or representative of any out-of
state retailer as a result of the service provider maintaining or taking orders via a web page or site on a 
computer server that is physically located in this state. 

(2) Warranty and Rmair Services. A retailer is not "engaged in business in this state" based solely on its 
use of a representative or independent contractor in this state for purposes ofperforming warranty or repair 
services with respect to tangible personal property sold by the retailer, provided that the ultimate ownership 
of the representative or independent contractor so used and the retailer is not substantially similar. For 
purposes of this paragraph, ''ultimate owner" means a stock holder, bond holder, partner, or other person 
holding an ownership interest. 

(&1) Convention and Trade Show Activities. For purposes of this subdivision, the term "convention and 
trade show activity" means any activity of a kind traditionally conducted at conventions, annual meetings, 
or trade shows, including, but not limited to, any activity one of the purposes of which is to attract persons 
in an industry generally (without regard to membership in the sponsoring organization) as well as members 
of the public to the show for the purpose ofdisplaying industry products or to stimulate interest in, and 
demand for, industry products or services, or to educate persons engaged in the industry in the development 
of new products and services or new rules and regulations affecting the industry. 

Except as provided in this paragraph, a retailer is not "engaged in business in this state" based solely on the 
retailer's convention and trade show activities provided that: 

(+A,) For the period commencing on January 1, 1998 and ending on December 31, 2000, the retailer, 
including any of his or her representatives, agents, salespersons, canvassers, independent contractors, or 
solicitors, does not engage in those convention and trade show activities for more than seven days, in 
whole or in part, in this state during any 12-month period and did not derive more than ten thousand 
dollars ($10,000) ofgross income from those activities in this state during the prior calendar year; • " 
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(~ID For the period commencing on January 1, 2001, the retailer, including any ofhis or her 
representatives, agents, salespersons, canvassers, independent contractors, or solicitors, does not engage 
in those convention and trade show activities for more than fifteen days, in whole or in part, in this state 
during any 12-month period and did not derive more than one hundred thousand dollars ($100,000) of 
net income from those activities in this state during the prior calendar year. 

A retailer coming within the provisions of this subdivision is, however, "engaged in business in this state," 
and is liable for collection of the applicable use tax, with respect to any sale of tangible personal property 
occurring at the retailer's convention and trade show activities and with respect to any sale of tangible 
personal property made pursuant to an order taken at or during those convention and trade show activities. 

(~ Retailers Not Engaged in Business in State. Retailers who are not engaged in business in this state may 
apply for a Certificate of Registration-Use Tax. Holders of such certificates are required to collect tax from 
purchasers, give receipts therefor, and pay the tax to the Board in the same manner as retailers engaged in 
business in this state. As used in this regulation, the term "Certificate of Registration-Use Tax" shall include 
Certificates ofAuthority to Collect Use Tax issued prior to September 11, 1957. 

(ft!) Use Tax Direct Payment Permit Exemption Certificates. Notwithstanding subdivisions (a) and (eg)ill, a 
retailer who takes a use tax direct payment exemption certificate in good faith from a person holding a use tax 
direct payment permit is relieved from the duty of collecting use tax from the issuer on the sale for which the 
certificate is issued. Such certificate must comply with the requirements of Regulation 1699.6, Use Tax Direct 
Payment Permits. 

(eg) Tax as Debt. The tax required to be collected by the retailer and any amount unreturned to the customer 
which is not tax but was collected from the customer under the representation that it was tax constitute debts 
owed by the retailer to the state. 

(fh) Refunds of Excess Collections. Whenever the Board ascertains that a retailer has collected use tax from a 
customer in excess of the amount required to be collected or has collected from a customer an amount which 
was not tax but was represented by the retailer to the customer as being use tax, no refund of such amount shall 
be made to the retailer even though the retailer has paid the amounts so collected to the state. Section 6901 of 
the Revenue and Taxation Code requires that any overpayment of use tax be credited or refunded only to the 
purchaser who made the overpayment. 
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AGENDA - February 28, 2012 Business Taxes Committee Meeting 
Regulation 1684, Collection of Use Tax by Retailers 

Action 1- Staff (i) Amendments. Statutes 2011, chapter 313 (Assem. Bill No. 1 55), section 3 re-enacted section 6203 ofthe 
Recommendation Revenue and Taxation Code. Chapter 313. section 6, provides that the provisions of section 6203 ofthe 

Revenue and Taxation Code as re-enacted by chapter 313. section 3, shall become operative on Sc:mtember 15, 
2012. or January 1, 2013. The 2012 amendments to this regulation adopted to implement. interpret. and make 
specific the provisions of section 6203 of the Revenue and Taxation Code as re-enacted by chapter 313, section z 

c:3, shall become operative on the same date as section 6203 of the Revenue and Taxation Code as re-enacted by 3
chapter 313. section 3. Any amendment that implements, interprets and makes specific a use tax collection i-.obligation that did not exist on June 27, 2011, upon becoming operative. shall not have any retroactive effect. ..... 
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Engaged in Business in this State - Obligation to Collect Use T~x 

I. Issue 
Whether the Board should amend Sales and Use Tax Regulation (Regulation) 1684, Collection 0/ 
Use Tax by Retailers, to implement, interpret, and make specific the amendments made to 
Revenue and Taxation Code section 6203 (section 6203) by section 3 ofAssembly Bill No. 155 
(AB 155) (Stats. 2011, ch. 313), which will change the definition of"retailer engaged in business in this 
state" operative September 15, 2012, or January 1, 2013? 

II. Alternative 1 - Staff Recommendation 
Approve and authorize publication ofBoard staff's recommended amendments to Regulation 1684, as set 
forth in Exhibit 2. After discussing AB 155 with the interested parties and reviewing the interested 
parties' comments, Board staff recommends that Regulation 1684 be amended to: 

• 	 Incorporate the new provisions of section 6203, subdivision (c), as amended by AB 155 (new 
subdivision (c», providing that "retailer engaged in business in this state" means "any retailer that has 
substantial nexus with this state for purposes ofthe commerce clause of the United States Constitution 
and any retailer upon whom federal law permits this state to impose a use tax collection duty"; 

• 	 Incorporate the non-exhaustive examples of retailers with substantial nexus set forth in new 
subdivision (c), including the examples regarding commonly controlled group nexus and affiliate 
nexus; 

• 	 Incorporate the physical presence test established in National Bellas Hess, Inc. v. Department 0/ 
Revenue o/the State o/Illinois (1967) 386 U.S. 753 (and affirmed in Quill Corporation v. North 
Dakota (1992) 504 U.S. 298) by creating a presumption that a retailer is engaged in business in this 
state if the retailer has any physical presence in California, and further explain that a retailer may rebut 
the presumption if the retailer can substantiate that its physical presence is so slight that the United 
States Constitution prohibits this state from imposing a use tax collection duty on the retailer; 

• 	 Explain that a retailer does not have a physical presence in California solely because the retailer 
engages in interstate communications with customers in California via common carrier, the United 
States mail, or interstate telecommunication, including, but not limited to, interstate telephone calls 
and emails, and that the rebuttable presumption does not apply to a retailer that does not have a 
physical presence in California; 

• 	 Clarify that services are performed in connection with tangible personal property to be sold by a 
retailer if the services help the retailer establish or maintain a California market for sales oftangible 
personal property, and clarify that services are performed in cooperation with a retailer if the retailer 
and the member of the retailer's commonly controlled group performing the services are working or 
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acting together for a common purpose or benefit for purposes of the commonly controlled group nexus 
provisions; 

that is based upon sales oftangible personal property," as used in the affiliate nexus provisions, refer 
to any "consideration that is based upon completed sales of tangible personal property, whether 
referred to as a commission, fee for advertising services, or otherwise"; 

• Clarify that the determination as to whether a retailer has made the requisite amount of sales to 
purchasers in California during the preceding 12-month period to be engaged in business in California 
under the affiliate nexus provisions shall be made at the end ofeach calendar quarter; 

• Clarify that an individual is in California when the individual is physically present within the 
boundaries of California and a person other than an individual is in California when there is at least 
one individual physically present in California on the persop's behalf for purposes of the affiliate 
nexus provisions; 

• Clarify that the affiliate nexus provisions do not apply to a retailer's agreement with any person, unless 
an individual solicits potential customers under the agreement while the individual is physically 
present within the boundaries ofCalifornia, including, but not limited to, an individual who entered 
into the agreement directly with the retailer, an individual, such as an employee, who is performing 
activities in California directly for a person that entered into the agreement with the retailer, and any 
individual who is performing activities in California indirectly for any person who entered into the 
agreement with the retailer, such as an independent contractor or subcontractor; 

• Create a means by which a retailer can effectively establish that its agreement is not the type of 
agreement that can give rise to affiliate nexus by utilizing contractual terms and factual certifications, 
and expressly excuse retailers from the requirement to obtain a certification if the person from whom 
the certification is required is dead, lacks the capacity to make such certification, or cannot reasonably 
be located by the retailer and there is no evidence to indicate that such person did in fact engage in any 
prohibited solicitation activities in California at any time during the previous year; 

• Define the terms "advertisement," "solicit," and "solicitation" and conform the definitions for the 
terms "advertisement," "solicit," "solicitation," "refer" and "referral" to the statements ofintent 
published by Senator Hancock and Assembly Members Blumenfield, Calderon, and Skinner in the 
September 9,2011, Assembly Daily Journal (the statements are included in Exhibit 3, as discussed 
below); 

• Define the terms "person" and "individual" for purposes of applying the affiliate nexus provisions; 

• Provide three examples illustrating the application ofthe affiliate nexus provisions; 

• Recognize that a retailer may establish a substantial nexus with California by having its property, 
including a computer server, in this state; and 

• Provide that the amendments to Regulation 1684 will become operative when new section 6203 
becomes operative on September 15,2012, or January 1,2013, and shall not have a retroactive effect. 

Board staff also recommends that the Board: 

• Retain the other current provisions of Regulation 1684 regarding the "taking of orders from customers 
in this state through a computer telecommunications network" based upon the Board's 1997 

. interpretation of Quill; and 
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• 	 Retain the current provisions ofRegulation 1684 regarding "warranty and repair services" based upon 
the Board's 1997 interpretation of United States Supreme Court cases. 

For a more detailed explanation of Alternative 1 - Staff's Recommendation, refer to section VI beginning 
on page 19 of this paper. 

III. Other Alternative Considered 
Do not amend Regulation 1684. 
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IV. Background 
Current Regulation 1684 and Current Section 6203 

Regulation 1684 requires "[r]etailers engaged in business in this state as defined in Section 6203" to 
register with the Board, collect California use tax from their California customers, and remit the use tax 
to the Board. The regulation also provides that such retailers are liable for California use taxes that they 
fail to collect from their customers and remit to the Board. 

Current Provisions ofSection 6203 
Currently, the operative provisions of section 6203, subdivision (c)(1) through (3), define the term 
"retailer engaged in business in this state" by providing that: 

"Retailer engaged in business in this state" as used in this section and Section 6202 
means and includes any ofthe following: 

(1) Any retailer maintaining, occupying, or using, permanently or temporarily, directly 
or indirectly, or through a subsidiary, or agent, by whatever name called, an office, place 
ofdistribution, sales or sample room or place, warehouse or storage place, or other place 
ofbusiness. 

(2) Any retailer having any representative, agent, salesperson, canvasser, independent 
contractor, or solicitor operating in this state under the authority of the retailer or its 
subsidiary for the purpose of selling, delivering, installing, assembling, or the taking of 
orders for any tangible personal property. 

(3) As respects a lease, any retailer deriving rentals from a lease of tangible personal 
property situated in this state. (Current section 6203, subd. (c)(l )-(3).) 

The current operative provisions of section 6203, subdivision (d)(l), address the taking oforders over the 
Internet by providing that: 

For purposes of this section, "engaged in business in this state" does not include the 
taking of orders from customers in this state through a computer telecommunications 
network located in this state which is not directly or indirectly owned by the retailer when 
the orders result from the electronic display ofproducts on that same network. The 
exclusion provided by this subdivision shall apply only to a computer 
telecommunications network that consists substantially ofonline communications 
services other than the displaying and taking oforders for products. 

In addition, the current operative provisions of section 6203, subdivision (e) provide that a retailer is not 
a "retailer engaged in business in this state" if that retailer's "sole physical presence in this state" is to 
engage in limited convention and trade show activities, as specified. 

Current Provisions ofRegulation 1684 
Currently, Regulation 1684 does not define the full scope of the phrase "engaged in business in this state 
as defined in Section 6203." Instead, Regulation 1684, subdivision (a), provides, in relevant part, the 
following guidance regarding the meaning of"engaged in business in this state" as currently defined by 
section 6203, subdivisions (c) and (d): 
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Any retailer deriving rentals from a lease of tangible personal property situated in this 
state is a "retailer engaged in business in this state" and is required to collect the tax at the 
time rentals are paid by his lessee. 

The use of a computer server on the Internet to create or maintain a World Wide Web 
page or site by an out-of-state retailer will not be considered a factor in determining 
whether the retailer has a substantial nexus with California. No Internet Service 
Provider, On-line Service Provider, internetwork communication service provider, or 
other Internet access service provider, or World Wide Web hosting services shall be 
deemed the agent or representative of any out-of-state retailer as a result of the service 
provider maintaining or taking orders via a web page or site on a computer server that is 
physically located in this state. 

A retailer is not "engaged in business in this state" based solely on its use ofa 
representative or independent contractor in this state for purposes of performing warranty 
or repair services with respect to tangible personal property sold by the retailer, provided 
that the ultimate ownership ofthe representative or independent contractor so used and 
the retailer is not substantially similar. For purposes of this paragraph, ''ultimate owner" 
means a stock holder, bond holder, partner, or other person holding an ownership interest. 

Regulation 1684, subdivision (b), also incorporates the current provisions of section 6203, subdivision (e) 
regarding convention and tradeshow activities. 

Section 6203 as Amended by AB 155 


Section 6203, subdivision (c), as amended by AD 155, will define the term "retailer engaged in business 
in this state" more broadly then current section 6203, subdivision (c), and provide that the term means 
"any retailer that has substantial nexus with this state for purposes of the commerce clause of the United 
States Constitution and any retailer upon whom federal law permits this state to impose a use tax 
collection duty." 

Section 6203, subdivision (c)(I) through (3), as amended by AB 155, will provide that the term "retailer 
engaged in business in this state" specifically includes, but is not limited to, retailers engaged in the 
activities described in current section 6203, subdivision (c)(1) through (3) (quoted above). Subdivision 
(c)(4), as added to section 6203 by AB 155, will further provide that "retailer engaged in business in this 
state" specifically includes, but is not limited to, any retailer that is a member of a "commonly controlled 
group" as defined in section 25105 of the Revenue and Taxation Code, and is a member of a "combined 
reporting group," as defined by the Franchise Tax Board (FTB) in California Code ofRegulations, title 
18, section 25106.5, subdivision (b)(3), ''that includes another member of the retailer's commonly 
controlled group that, pursuant to an agreement with or in cooperation with the retailer, performs services 
in this state in connection with tangible personal property to be sold by the retailer ...." 

In addition, subdivision (c)(5)(A), as added to section 6203 by AD 155, will provide that the term 
"retailer engaged in business in this state" specifically includes, but is not limited to "[a]ny retailer 
entering into an agreement or agreements under which a person or persons [e.g., an affiliate or affiliates] 
in this state, for a commission or other consideration, directly or indirectly refer potential purchasers of 
tangible personal property to the retailer, whether by an Internet-based link or an Internet Web site, or 
otherwise," but only if: (1) "The total cumulative sales price from all of the retailer's sales, within the 
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preceding 12 months, of tangible personal property to purchasers in this state that are referred pursuant to 
all of those agreements with a person or persons in this state, is in excess of ten thousand dollars 
($10,000)"; and (2) ''The retailer, within the preceding 12 months, has total cumulative sales of tangible 
personal property to purchasers in this state in excess ofone million dollars ($1,000,000)." 

However, subdivision (c)(5)(B), as added to section 6203 by AB 155, will provide that: "An agreement 
under which a retailer purchases advertisements from a person or persons in this state, to be delivered on 
television, radio, in print, on the Internet, or by any other medium, is not an agreement described in 
subparagraph (A), unless the advertisement revenue paid to the person or persons in this state consists of 
commissions or other consideration that is based upon sales oftangible personal property." Subdivision 
(c)(5)(C), as added to section 6203 by AB 155, will provide that: ''Notwithstanding subparagraph (B), an 
agreement under which a retailer engages a person in this state to place an advertisement on an Internet 
Web site operated by that person, or operated by another person in this state, is not an agreement 
described in subparagraph (A), unless the person entering the agreement with the retailer also directly or 
indirectly solicits potential customers in this state through use of flyers, newsletters, telephone calls, 
electronic mail, blogs, microblogs, social networking sites, or other means of direct or indirect 
solicitation specifically targeted at potential customers in this state." Subdivision (c)(5)(D), as added to 
section 6203 by AB 155, will provide that for purposes ofparagraph (c)(5), ''retailer'' includes "an entity 
affiliated with a retailer within the meaning ofSection 1504 of the Internal Revenue Code." Also, 
subdivision (c)(5)(E), as added to section 6203 by AB 155, will provide that paragraph (c)(5) "shall not 
apply ifthe retailer can demonstrate that the person in this state with whom the retailer has an agreement 
did not engage in referrals in the state on behalf of the retailer that would satisfy the requirements of the 
commerce clause of the United States Constitution." 

Finally, it should be noted that the amendments made to section 6203 by AB 155 will also delete the 
provisions in current section 6203, subdivision (d), regarding the "taking oforders from customers in this 
state through a computer telecommunications network," and renumber current section 6203, subdivision 
(e)'s provisions regarding convention and tradeshow activities as section 6203, subdivision (d). 

The amendments made to section 6203 by AB 155 will become operative on September 15, 2012, if a 
federal law is not enacted on or before July 31,2012, authorizing the states to require a seller to collect 
taxes on sales ofgoods to in-state purchasers without regard to the location of the seller. If a federal law 
is enacted on or before July 31, 2012, authorizing the states to require a seller to collect taxes on sales of 
goods to in-state purchasers without regard to the location of the seller, and the state does not, on or . 
before September 14, 2012, elect to implement that law, the amendments made to section 6203 by AB 
155 will become operative on January 1,2013. 

v. Discussion 
Physical Presence Test 

Article I, section 8, clause 3 of the United States Constitution expressly authorizes the United States 
Congress to "regulate Commerce with foreign Nations, and among the several States" (Commerce 
Clause). In Quill Corporation v. North Dakota (1992) 504 U.S. 298, the United States Supreme Court 
explained that: 

• The Commerce Clause grants Congress affirmative legislative authority and, by its own force, 
prohibits certain state actions that interfere with interstate commerce (ld. at p. 309); 
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• 	 Subject to Congress's legislative authority, the Commerce Clause prohibits a state from requiring a 
retailer engaged in interstate commerce to collect the state's use tax unless the retailer has a 
"substantial nexus" with the state (see id. at p. 311); 

• 	 In the absence ofcongressional action, the bright line rule, established in National Bellas Hess, Inc. v. 
Department ofRevenue ofthe State ofIllinois (1967) 386 U.S. 753, that a retailer must have a 
''physical presence" in a taxing state in order for that state to impose a use tax collection obligation on 
the retailer is still applicable today (see id. at pp. 317-318); and 

• 	 National Bellas Hess interpreted the Commerce Clause as establishing a "safe harbor" prohibiting a 
state from requiring a retailer to collect that state's use tax if the retailer's only connection with 
customers in the state is by common carrier or the United States mail, which, in the absence of 
congressional action, is still applicable today (see id. at p. 315). 

Historically, the United States Supreme Court has agreed that the safe harbor established in National 
Bellas Hess (and reaffirmed in Qui/l) is limited and does not apply when a retailer's "connection with the 
taxing state is not exclusively by means of the instruments of interstate commerce." (National 
Geographic Society v. California Board ofEqualization (1977) 430 U.S. 551, 556 [quoting from and 
affirming the California Supreme Court's decision in National Geographic Society v. State Board of 
Equalization (1976) 16 Cal.3d 637,644].) The United States Supreme Court has specifically found that 
the safe harbor does not apply to an out-of-state retailer that has established a place of business in the 
taxing state, even if the retailer's in-state business activities are unrelated to the retailer's sales of tangible 
personal property to customers in that state. (Id. at p. 560.) The United States Supreme Court has 
specifically explained that the safe harbor does not apply if a retailer attempts to negate its connections 
with a taxing state by organizing itself or its activities in such a way as to "departmentalize" its 
connection with the taxing state so that the connection is isolated from the retailer's obvious selling 
activities. (Id. at pp. 560-561.) This is so regardless of whether the connection involves an in-state 
person who may be characterized as an employee, agent, representative, salesperson, solicitor, broker, or 
independent contractor, and regardless of whether the activities creating the connection are directly 
related to the retailer's sales of tangible personal property to customers in the state. (Ibid.; see also 
Scripto, Inc. v. Carson Sheriff(1960) 362 U.S. 207, 211-212.) The United States Supreme Court has also 
specifically found that the safe harbor does not apply if a retailer has "property within [the taxing] State." 
(National Geographic Society, supra, 430 U.S. at p. 559 [quoting National Bellas Hess].) 

Further, the California Supreme Court previously held that ''the slightest [physical] presence" in 
California would be sufficient to create a substantial nexus between a retailer and this state. (National 
Geographic Society, supra, 16 Cal.3d at p. 644.) However, the United States Supreme Court did not 
agree with the California Supreme Court's slightest presence standard on appeal (National Geographic 
Society, supra, 430 U.S. at p. 556). Further, the United States Supreme Court subsequently held that a 
retailer did not have a substantial nexus with a taxing state solely because the retailer licensed a few 
customers to use software on a few floppy disks located within the taxing state. (Quill, supra, 504 U.S. 
atp. 315,fh. 8.) 

More recently, the Court of Appeals ofNew York (i.e., New York's highest appellate court) explained 
that, while the "physical presence" test affirmed in Quill requires that a retailer have more than the 
slightest physical presence in a state before that state can require the retailer to collect the state's use tax, 
the physical presence "does not need to be substantial" and "it may be manifested by the presence in the 
taxing State of the [retailer's] property or the conduct ofeconomic activities in the taxing State performed 
by the [retailer'S] personnel or on its behalf." (Orvis Co., Inc., v. Tax Appeals Tribunal ofthe State of 
New Yorket al. (1995) 86 N.Y.2d 165,178.) Furthermore, the California Court of Appeal expressly 
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agreed with and followed the Court ofAppeals ofNew York's construction of the physical presence test 

in Borders Online, LLe. v. State Board oJEqualization (2005) 129 Cal.AppAth 1179, 1198-1199. And, 

the California Court of Appeal further explained that activities perfonned in California by or on behalfof 

a retailer will be sufficient to satisfy the physical presence test if they enhance the retailer's sales to 

California customers and significantly contribute to the retailer's ability to establish and maintain a 

market in California. (ld. at p. 1196.) 


Commonly Controlled Group Nexus 

Board staffis aware that, in Current, Inc. v. State Board oJEqualization (1994) 24 Cal.AppAth 382, the 
California Court of Appeal concluded that an out-of-state corporate retailer with no stores, solicitors, or 
property within California does not have a physical presence in California solely because it is acquired by 
another corporation that is a retailer with a physical presence. However, in that case, the California 
retailer's activities did not give the out-of-state retailer a physical presence in California because: 

• 	 Neither entity was the alter ego or agent of the other for any purpose; 

• 	 Neither entity solicited orders for the products of the other, and neither accepted returns of the 
merchandise of the other or otherwise assisted or provided services for customers of the other; 

• 	 Each entity owned, operated, and maintained its own business assets, conducted its own business 
transactions, hired and paid its own employees, and maintained its own accounts and records; 

• 	 Neither entity held itself out to customers or potential customers as being the same as, or an affiliate 
of, the other; 

• 	 Each entity had its own trade name, goodwill, marketing practices and customer lists and marketed its 
products independently of the other; and 

• 	 Neither purchased goods or services from the other. (Id. at p. 388.) 

Board staff does not believe that the holding in Current affects the validity of the provisions of section 
6203, subdivision (c)(4), that will become operative on September 15, 2012, or January 1,2013, which 
provide that a retailer is engaged in business in California if: (1) the retailer is a member of a commonly 
controlled group, as defined in section 25105 of the Revenue and Taxation Code; and (2) the retailer is a 
member of a combined reporting group, as defined in Franchise Tax Board Regulation 25106.5, 
subdivision (b)(3), that includes "another member ofthe retailer's commonly controlled group that, 
pursuant to an agreement with or in cooperation with the retailer, performs services in this state in 
connection with tangible personalproperty to be sold by the retailer, including, but not limited to, 
design and development of tangible personal property sold by the retailer, or the solicitation of sales of 
tangible personal property on behalfofthe retailer." (Emphasis added.) 

This is because the United States Supreme Court agreed with the Washington Supreme Court, in Tyler 
Pipe Industries, Inc. v. Washington State Dept. oJRevenue (1987) 482 U.S. 232, 250-251, that a retailer 

has a substantial nexus with a taxing state if there are persons in that state perfonning activities on behalf 
of the retailer that enable the retailer to "establish and maintain a market." In 2005, the California Court 
of Appeal subsequently quoted Tyler Pipe before concluding that an out-of-state retailer organized as a 
limited liability company (LLC) had a substantial nexus with California because a separate corporation, 
affiliated with the LLC through a common parent, perfonned activities in California on behalfof the 
retailer that were significantly associated with the retailer's ability to establish and maintain its California 
market. (Borders Online, supra, 129 Cal.AppAth at pp. 1196, 1197.) Accordingly, Board staffbelieves 

that the California Court of Appeal's holding in Current would have been different if the in-state 

Page 8 of32 



 

 

 

BOE·14S9-J REV, 3 (10-06) 

FORMAL ISSUE PAPER 12-003 

corporation had performed services in California in connection with tangible personal property to be sold 
by the out-of-state corporation, pursuant to an agreement with or in cooperation with the out-of-state 
corporation (Le., if the provisions ofsection 6203, subdivision (c)(4) (emphasized above) had been 
operative and s~tisfied in that case).! 

Affiliate Nexus 

The State ofNew York has enacted an affiliate nexus statute that is similar to the provisions of section 
6203, subdivision (c)(5), as amended by AB 155. The New York statute creates a rebuttable presumption 
that a retailer is soliciting business in New York through an independent contractor or other 
representative and is required to register to collect New York use tax if the retailer enters into an 
agreement with a resident of New York under which the resident, for a commission or other 
consideration, directly or indirectly refers potential customers, whether by a link on an Internet website or 
otherwise, to the retailer, if the retailer's cumulative gross receipts from sales to customers in New York 
who were referred to the retailer by residents with the requisite agreements is in excess of $10,000 during 
the four proceeding quarters. (N.Y. Tax Law § 1101, subd. (b)(8)(vi).) The New York statute also 
provides that the presumption may be rebutted by proof that the resident with whom the retailer has an 
agreement did not engage in any solicitation in the state on behalf of the retailer '''that would satisfy the 
nexus requirement of the United States constitution during the four quarterly periods in question." (Ibid.) 

Amazon.com LLC filed a lawsuit in New York seeking declaratory and injunctive relief on the ground 
that the New York statute is unconstitutional on its face because, among other things, it allegedly violates 
the Commerce Clause; however, when the Supreme Court ofNew York County (Le., a New York trial 
court) denied the relief, Amazon.com LLC dropped its facial challenge and appealed the trial court's 
decision on other grounds, including the ground that the New York statute allegedly violates the 
Commerce Clause as applied to Amazon.com LLC. (Amazon. com, LLC, et al. v. New York State 
Department ofTaxation and Finance 2010 N.Y. Slip Opn. 7823.) Overstock. com, Inc. also filed a 
lawsuit in New York seeking injunctive and declaratory relief on the ground that that the New York 
statute is unconstitutional on its face because, among other things, it allegedly violates the Commerce 
Clause; and when the Supreme Court ofNew York County denied the relief, Overstock.com, Inc. argued 
that the statute allegedly violates the Commerce Clause both on its face and as applied to Overstock, Inc. 
when it appealed the Supreme Court ofNew York County's decision. (Overstock com, Inc. v. New York 
State Department ofTaxation and Finance 2010 N.Y. Slip Opn. 7823.) 

Amazon.com, LLC's and Overstock. com, Inc. 's appeals were consolidated into one matter before the 
Appellate Division of the Court of Appeals of New York (i.e., an intermediate appellate court) and jointly 
decided on November 4,2010. (2010 N.Y. Slip Opn. 7823.) In that decision, the Appellate Division 
concluded that the New York statute is consistent with the "physical presence" test, which was affinned 
in Quill and discussed at length in Orvis, because it only requires a retailer to register to collect New 
York use tax if the retailer enters into a business-referral agreement with a New York resident, the 
resident actively solicits business in New York, as opposed to merely posting a passive advertisement, 
and the resident receives a commission based upon the sales successfully solicited in New York. (2010 
N.Y. Slip Opn. 7823, at pp. 8-10.) 

I In its written comments, discussed below, Sutherland Asbill & Brennan LLP disagreed with this statement and asked that it be 
stricken from a prior discussion paper. However, staff did not strike the statement because staffcontinues to believe that the 
provisions of section 6203, subdivision (c)(4), that will become operative on September 15,2012, or January I, 2013, are consistent 
with the holdings in Tyler Pipe and Borders Online. 
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Board staff believes that, after remand back to the trial court for further factual development, both 
Amazon.com, LLC and Overstock. com, Inc. may continue to press their objections to the Appellate 
Division's decision to the Court of Appeals of New York (i.e., New York's highest appellate court). 
However, in the meantime, the New York State Department ofTaxation and Finance has issued 
Technical Services Bureau Memorandum TSB-M-08(3)S (May 8, 2008), which explains the rebuttable 
presumption in the New York statute and provides that the "Tax Department will deem the presumption 
rebutted where the [ retailer] is able to establish that the only activity of its resident representatives in 
New York State on behalfof the [retailer] is a link provided on the representatives' Web sites to the 
[retailer's] Web site and none of the resident representatives engage in any solicitation activity in the 
state targeted at potential New York State customers on behalfof the [retailer]." And, TSB-M-08(3)S 
further provides that "an agreement to place an advertisement does not give rise to the presumption"; 
however, "placing an advertisement does not include the placement of a link on a Web site that, directly 
or indirectly, links to the Web site of a [retailer], where the consideration for placing the link on the Web 
site is based on the volume ofcompleted sales generated by the link." (Emphasis added.) 

The New York State Department ofTaxation and Finance also issued Technical Services Bureau 
Memorandum TSB-M-08(3.1)S (June 30, 2008), which provides that a retailer may rebut the 
presumption that it has nexus under the New York statute by meeting both of the following conditions: 

1. 	 Contract condition - Showing that the contract or agreement between the retailer and the resident 
representative provides that the resident representative is prohibited from engaging in any 
solicitation activities in New York that refer potential customers to the retailer, including, but not 
limited to, distributing flyers, coupons, newsletters and other printed promotional materials, or 
electronic equivalents, verbal soliciting (e.g., in-person referrals), initiating telephone calls, and 
sending e-mails, and, if the resident representative is an organization (such as a club or a 
nonprofit group), showing that the contract or agreement also provides that the organization will 
maintain on its Web site infonnation alerting its members to the prohibition against each of the 
solicitation activities described above; and 

2. 	 Proofof compliance condition - Showing that each resident representative has submitted to the 
retailer, on an annual basis, a signed certification stating that the resident representative has not 
engaged in any prohibited solicitation activities in New York, as described above, at any time 
during the previous year, and, ifthe resident representative is an organization, that the annual 
certification also include a statement from the resident organization certifying that its Web site 
includes infonnation directed at its members alerting them to the prohibition against each of the 
solicitation activities described above. 

However, as to the proofofcompliance condition, a signed certification from a resident representative 
may only be used to rebut the presumption in the New York statute if the retailer accepts it in good faith 
(i.e., the retailer does not know or have reason to know that the certificate is false or fraudulent). 

In addition, Board staffis aware that subdivision (a)(I) ofRegulation 1540, Advertising Agencies and 
.commercial Artists, provides that: "Advertising is commercial communication utilizing one or more 
fonns of communication (such as television, print, billboards, or the Internet) from or on behalfof an 
identified person to an intended target audience." Board staff is also aware that, in the administrative 
appeal of Barnes & Noble.com, LLC, the Board had to detennine whether certain in-state activity 
constituted "advertising" or· "selling." In the Memorandum Opinion the Board adopted to decide the 
Barnes & Noble.com appeal, the Board stated that "an 'advertisement' is a 'written, verbal, pictorial, 
graphic, etc., announcement ofgoods or services for sale, employing purchased space or time in print or 
electronic media. '" However, the Board also concluded that when California employees of Barnes & 
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Noble Booksellers, Inc. (B&N Booksellers), physically distributed coupons to B&N Booksellers' 
customers, which could only be used to make discounted purchases from Bames & Noble.com 
(B&N.com), the acts ofphysically distributing the coupons directly to the potential customers of 
B&N.com were solicitations of those persons, and went beyond mere advertising to the public at large. 
(Memorandum Opinion, Barnes & Noble. com, adopted September 12,2002.) 

Furthermore, Board staffhas found that Ballentine's Law Dictionary (3d ed. 2010 LexisNexis) provides 
that the word "advertise" means "[ t]o make known to the public through a medium ofpublicity that one's 
goods or services are available for sale or engagement." In addition, Ballentine's Law Dictionary (3d ed. 
2010 LexisNexis) defines the word "solicit" as "to invite a business transaction" or "[t]o importune, 
entreat, implore, ask, attempt, or try to obtain an order" and defines the phrase "solicitation of business" 
as "seeking orders for goods or services." . 

Websites 

Enactment a/Current Section 6203, Subdivision (d) 
Statutes 1994, chapter 851 (Assem. Bill No. 72, Klehs (AB 72», section 2 added a new subdivision (k) to 
section 6203 to provide as follows: 

(k) (1) For purposes of this section, "engaged in business in this state" does not include 
the taking oforders from customers in this state through a computer telecommunications 
network located in this state which is not directly or indirectly owned by the retailer when 
the orders result from the electronic display ofproducts on that same network. The 
exclusion provided by this subdivision shall apply only to a computer 
telecommunications network that consists substantially ofon-line communications 
services other than the displaying and taking oforders for products. 

(2) This subdivision shall become inoperative upon the earlier of the following dates: 

(A) The operative date of either (i) provisions of S. 1825 of the 103rd Congress of the 
United States that authorize states to compel the collection of state sales and use taxes by 
out-of-state retailers or (ii) substantially similar provisions ofanother Congressional act. 

(B) The date five years from the effective date of the act adding this subdivision. 

The legislative digest included in the August 30, 1994, Assembly Floor Analysis of AB 72, provides that 
"Existing law ... [mJakes a determination regarding whether or not a retailer is doing business in the 
state (has 'nexus' in the state) based on a number offactors including: physical location in the state; use 
of agents in the state; or ownership of a related in-state business." The legislative digest further provides 
that the provisions of subdivision (k)(I) (above) "[e ]xclude from the definition of a retailer 'engaged in 
business in this state' any electronic display ofproducts or receipt oforders on a computer network 
located in California, if the network is not owned by the retailer" and "specify that the computer network 
exception applies only to networks that consist substantially ofon-line services other than the display and 
taking oforders for products." The comments section of the August 30, 1994, analysis ofAB 72 also 
explains that; 

Apple Computer is currently developing an on-line home computer network, e.World. 
The network would like to offer subscribers the ability to shop on-line from Lands End 
and other direct marketing operations. Apple currently intends to locate the mainframe 
computer which supports the e. World network in Napa. Subscribers to the network 
would be connected to the mainframe through modems and phone lines. 
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The Board of Equalization has indicated to e.World that because of the mainframe's 
location in California, the board believes that any retailer advertising on the e.World 
network should be considered to have nexus in-state. Accordingly, the board argues that 
retailers advertising on the network should be required to collect sales tax both on sales 
made through e. World and any other sales to consumers in California. 

While e.World does not believe that BOE would be able to enforce this position (e.World 
believes the computer network functions much like a direct seller phone order system 
which is not subject to tax), the advi[c]e has had a chilling effect on e.World's ability to 
attract retailers to advertise on the network. Accordingly, absent some clarification of the 
law, e.World indicates it will likely be forced to relocate the mainframe system outside 
the state. 

This bill makes clear that a retailer who otherwise would not be required to collect sales 
tax, would not be required to do so simply because they advertise on a computer network 
which they do not own. 

Revenue and Taxation Code section 6203, subdivision (g), was subsequently deleted and subdivision (k) 
was renumbered as subdivision (j) by Statutes 1995, chapter 555 (Sen. Bill No. 718), section 7 (before 
eventually being renumbered as current subdivision (d), which does not contain the original sunset 
provision). 

Adoption ofRegulation 1684's Current Website Provisions 
The Silicon Valley Software Industry Coalition (Coalition) submitted written comments to the Board for 
consideration during the July 31, 1997, public hearing regarding proposed amendments to Regulation 
1684 to address the use of websites. The Coalition's comments explain that: 

[T]he Governor ofNew York held a press conference [in early 1997] to announce that the 
mere presence ofa company's web site in their state did not constitute nexus for tax 
purposes in New York. Unfortunately, New York's governor then went on to specifically 
state that California web-site hosting companies should leave California and relocate in 
New York, thus implying that California laws created an opposite result. CommerceNet 
and the Coalition disagreed with New York['s] interpretation ofCalifornia's laws and 
requested the State Board of Equalization to make clear that California's law does not 
create an incentive for California web-hosting companies to leave California in order to 
protect their customers from over-reaching tax laws. 

As a result of the request, the Board directed staff to prepare a memorandum regarding website nexus and 
Board staff subsequently submitted Formal Issue Paper 97-005 to the Board for discussion at its 
April 8, 1997, Business Taxes Committee (BTC) meeting. Formal Issue Paper 97-005 opined that: 

In 1993, we received a request for advice regarding a company contemplating starting an 
on-line computer service similar to on-line service providers. The host computers for the 
service would be located in California. The company's plan was to offer retailers of 
tangible personal property the opportunity to place their catalogs on line to be accessed 
by the on-line company's customers who could also place orders for such tangible 
personal property over the on-line service. This selling function would not be the 
primary function of the on-line service; rather, it would consist substantially of on-line 

Page 12 of32 



 

 

 

BOE-l489-J REV. 3 (10-06) 

FORMAL ISSUE PAPER 12-003 

services other than the displaying and taking oforders for products. The company asked 
whether retailers using the service in this manner to display their catalogs and accept 
orders through the on-line service would be regarded as retailers engaged in business in 
California by virtue of this activity. 

The company's plan consisted of acting as the out-of-state retailers' representative in this 
state through its computers located in this state that were used to display tangible 
personal property for sale and take orders for such property on the out-of-state retailers' 
behalf. Thus, the staff's conclusion was that the out-of-state retailers would be "engaged 
in business" in California under subdivision (b) of Revenue and Taxation Code section 
6203 by using the company as their representative in this state for purposes of selling 
tangible personal property. 

The company sought relief from the application of subdivision (b) of section 6203 from 
the Legislature. In cases such as this, if the Legislature chooses to pass legislation, it can 
do so in several ways. It can pass a statute that simply reverses the interpretation given to 
the taxpayer. When it does so, it sometimes does so by making the reversal "declaratory 
of existing law," indicating an intent that the Legislature's provision be retroactive. The 
Legislature may just make its reversal prospective. The Legislature may, instead of 
either ofthese methods, choose to pass a narrowly tailored provision to apply to very 
specific circumstances. This is what it did in response to the company's request for 
relief. The Legislature did not pass an outright reversal of the interpretation that a retailer 
is engaged in business in California if it uses a computer service which is physically 
located in California to advertise and take orders for sales of tangible personal property. 
Instead, in narrowly tailored legislation carried by then Assemblyman Johan Klehs, the 
Legislature adopted subdivision (j) ofsection 6203 in 1994. The bill was effective 
September 27, 1994, but became operative on January 1, 1995. (This provision was 
originally lettered subdivision (k), but has since been relettered (j).) This provision 
states: 

(1) For purposes of this section, 'engaged in business in this state' does not 
include the taking oforders from customers in this state through a computer 
telecommunications network located in this state which is not directly or 
indirectly owned by the retailer when the orders result from the electronic 
display of products on that same network. The exclusion provided by this 
subdivision shall apply only to a computer telecommunications network that 
consists substantially of on-line communications services other than the 
displaying and taking of orders for products. (Emphasis added in original.) 

(2) This subdivision shall become inoperative upon the earlier of the 
following dates: 

(A) The operative date of provisions ofa congressional act that authorize 
states to compel the collection of state sales and use taxes by out-of-state 
retailers. 

(B) The date five years from the effective date ofthe act adding this 
subdivision. 
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This provision applies only to circumstances where the advertising and order-taking is made 
through a computer telecommunications network which consists substantially ofon-line 
services other than the displaying and taking oforders for tangible personal property. Thus, 
a retailer who displays and takes orders through a computer telecommunications network 
located in California which does not consist substantially ofon-line communications services 
other than the displaying and taking oforders for tangible personal property within the 
meaning of subdivision (j) of section 6203 arguably should be regarded. as engaged in 
business in California under subdivision (b) of section 6203 (since the subdivision (j) 
exclusion would not apply), Any other interpretation of subdivision (j) would render it 
surplusage. 

The Legislature effectively stated that this type of activity comes within the definition of 
"engaged. in business" in California of subdivision (b) by adopting a sunset date to the 
subdivision (j) exclusion to the otherwise applicable provisions of section 6203. Subdivision 
(j) becomes inoperative in 1999. If this activity did not otherwise come within subdivision 
(b), there would have been no reason to adopt the narrow subdivision (j) exclusion, nor 
would there be any reason to have its provisions sunset in 1999. Every provision in a statute 
must be given meaning whenever possible since the Legislature is presumed not to engage in 
idle acts. (Si/berg v. Anderson (1990) 50 Cal.3d 205, 216; General American Transportation 
Corp. v. State Bd. ofEqualization (1987) 193 Cal.App.3d 1175, 1181.) Thus, the displaying 
and taking oforders on a computer located in California brings retailer within subdivision (b) 
of section 6203. The remaining question is whether the activity comes within the subdivision 
(j) exclusion from the otherwise applicable provisions of subdivision (b). 

However, Mr. Klehs, then Vice Chair of the Board, also distributed. his own written comments to the 
Board on April 8, 1997, for consideration at the BTC meeting that day, which construed the legislative 
intent underlying the enactment of then subdivision (j). Mr. Klehs' comments provide that "[t]he 
legislative intent of AB 72 (Klehs-1994) was to give the BOE staff clear guidance that a retailer is not 
'engaged in business' in California merely because it maintains a web-site on a third party's computer 
which is located. in this state, as long as the host computer network consists substantially of services other 
than displaying and taking oforders for products. In other words, products sold through web sites or 
over the internet should be treated. for nexus purposes the same as mail order or telephone sale products." 

The minutes from the Board's April 8, 1997, BTC meeting further explain that: 

The members unanimously agreed to direct staff to incorporate, for the Board's 
consideration to approve publication, the amendment to Regulation 1684 drafted. by Dr. 
Connell and Mr. Andal, with legislative intent provided by Mr. Klehs in the attached 
memo ofApril 8, 1997, and support by Mr. Dronenburg for the amending language. 

Staff was directed to incorporate the proposed amendment to Regulation 1684 as 
approved by the members. A draft of those amendments is attached. 

The original amendments drafted by Dr. Connell and Mr. Andal provided that: "An out-of-state retailer 
whose only contact with this state is the use of a computer server on the Internet to create or maintain a 
World Wide Web page or site does not constitute 'substantial nexus' with this state. No Internet Service 
Provider, On-line Service Provider or other similar provider of Internet access services or World Wide 
Web hosting services shall be deemed the agent or representative of any out-of-state retailer solely as a 
result of the service provider maintaining a web page or site on a computer server that is physically 
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located in this state." However, during the July 31, 1997, public hearing regarding the adoption of the 
proposed amendments, the Board directed staff to change the second sentence based upon comments 
from interested parties so that the second sentence provided that "No Internet Service Provider, On-line 
Service Provider, internetwork communication service provider, or other Internet access service provider, 
or World Wide Web hosting services shall be deemed the agent or representative of any out-of-state 
retailer as a result of the service provider maintaining or taking orders via a web page or site on a 
computer server that is physically located in this state." The revised amendments were then adopted on 
September 10, 1997, and remain part of subdivision (a) of Regulation 1684 today. 

The Final Statement of Reasons provides the following factual basis for the adoption of the proposed 
amendments: 

In recent years, two business practices have arisen which raise the issue as to whether or 
not the retailers practicing them thus became engaged in business in this state. First, 
some out-of-state retailers have established Web Sites (electronic files maintained on 
computers called servers) on the World Wide Web, part ofthe Internet, for the purpose of 
making sales. The Internet evolved from a Defense Department project in the late 
1960's, and has grown to be a world-spanning network of at least 60,000 smaller, 
independent computer networks linked by satellites, coaXial cable, and phone lines. The 
World Wide Web is a smaller network ofhyper linked documents within the Internet. 
(Yahoo! Internet Life (8/97), p. 62) Servers mainly belong to service providers, either 
Independent Service Providers (ISP's), or national commercial on-line services like 
Prodigy or America On-Line. The server on which the Web Site is located mayor may 
not be sited in California. Confusion has arisen as to whether or not an in-state ISP who 
hosts an out-of-state retailer's Web Site is a "representative" within the meaning of 
Section 6203(b) for use tax collection purposes and, if so, whether the exemption 
contained in Section 6203(j), whereby nexus is not provided by a retailer's use ofan on
line service for the purpose of taking orders for tangible personal property if the primary 
purpose ofthe service is not the sale of tangible personal property, applies to a retailer's 
Web Site carried by a general-interest ISP which hosts a myriad of Web Sites as well as 
to a proprietary on-line service. Legislation has been introduced to clarify these 
principles, but none has yet been enacted. As more and more business is being conducted 
on the Internet, the Board concluded that it was necessary to resolve this issue by 
regulation to bring some certainty to this area pending legislative action. Upon 
consultation with industry, the Board concluded that a Web Site is a utility service 
operating through communications lines to forward a buyer's order to the retailer, so that 
orders placed through a Web Site should be treated for nexus purposes like orders placed 
through the mail which the United States Supreme Court has determined does not provide 
"nexus." (Quill Comoration v. North Dakota (1992) 504 U.S. 298.) The Board also 
concluded that the Legislature did intend that Section 6302(j) apply to Web Sites hosted 
by ISP's as well as to proprietary networks. 

As a result, the Board's adoption of the current provisions in Regulation 1684, subdivision (a) regarding 
the use of websites was based upon the Board's 1997 interpretation of Quill and not solely the express 
language of subdivision (k) of section 6203, as added by AB 72 (currently subdivision (d) of Revenue 
and Taxation Code section 6203), which will be inoperative on September 15, 2012, or January 1,2013, 
due to the provisions of AB 155. However, Board staff is not aware of any published California or 
federal court case decided before or after 1997 that expressly addresses whether a retailer has substantial 
nexus with a taxing state when the retailer uses a third party's server in a taxing state or when the retailer 
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has an Internet Service Provider performing activi ties on behalf of the retailer in a taxing state. If an out
of-state retailer owns a server in California (as opposed to merely purchasing web services through a 
third party's servers), under the current (and continuing) provisions of section 6203, subdivision (c)(l), 
the retailer has a place of business in California where the server is located and is, thus, obligated to 
collect California use tax. As setforth in more detail below, California's approach to servers is similar to 
the statutory approaches taken by New York and Washington. 

New York's Website Statute 
New York's Technical Services Bureau Memoranda TSB-M-97 (Ll)C Corporation Tax and (1.1)S Sales 
Tax (November 15, 1999) explain that: 

On October 8, 1998, Governor George E. Pataki signed into law new legislation to codify 
existing state policy with regard to taxation of Internet access, as previously announced in 
Technical Services Bureau Memoranda TSB-M-97(I)S and TSB-M-97{l)C, which are 
obsolete and are replaced by this memorandum. This new legislation added sections 12, 
179, and 1115(v) to the Tax Law, and is applicable, for sales and compensating use tax 
purposes, to sales or uses made on or after February 1, 1997. 

The provisions of New York Tax Law section 12 provide that: 

(a) For purposes of subdivision (b) of this section, the term "person" shall mean a 
corporation, joint stock company or association, insurance corporation, or banking 
corporation, as such terms are defined in section one hundred eighty-three, one hundred 
eighty-four, or one hundred eighty-six, or in article nine-A, thirty-two or thirty-three of 
this chapter, imposing tax on such entities . 

(b) No person shall be subject to the taxes imposed under section one hundred eighty
three, one hundred eighty-four or one hundred eighty-six, or article nine-A, thirty-two or 
thirty-three of this chapter, solely by reason of (1) having its advertising stored on a server 
or other computer equipment located in this state (other than a server or other computer 
equipment owned or leased by such person), or (2) having its advertising disseminated or 
displayed on the Internet by an individual or entity subject to tax under section one 
hundred eighty-three, one hundred eighty-four or one hundred eighty-six, or article nine
A, twenty-two, thirty-two or thirty-three of this chapter. 

(c) A person, as such term is defined in subdivision (a) of section eleven hundred one of 
this chapter, shall not be deemed to be a vendor, for purposes ofarticle twenty-eight of 
this chapter, solely by reason of(1) having its advertising stored on a server or other 
computer equipment located in this state (other than a server or other computer . 
equipment owned or leased by such person), or (2) having its advertising disseminated or 
displayed on the Internet by an individual or entity subject to tax under section one 
hundred eighty-three, one hundred eighty-four or one hundred eighty-six, or article nine
A, twenty-two, thirty-two or thirty-three of this chapter. 

(d) (i) Except as provided in clause (B) of subparagraph (ii) ofparagraph eight of 
subdivision (b) of section eleven hundred one of this chapter, a person selling 
telecommunication services or an Internet access service shall not be deemed to be a 
vendor, for purposes ofarticle twenty-eight or twenty-nine ofthis chapter, oftangible 
personal property or services sold by the purchaser ofsuch telecommunication services or 
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Internet access service solely because such purchaser uses such telecommunication 
services or Internet access service as a means to sell such tangible personal property or 
services. 

(ii) For purposes ofthis subdivision, the term "person" shall refer to any person within the 
meaning prescribed in either paragraph (c) of subdivision one of section one hundred 
eighty-six-e of this chapter or subdivision (a) of section eleven hundred one of this 
chapter, the term "telecommunication services" shall have the meaning prescribed in 
paragraph (g) of subdivision one ofsection one hundred eighty-six-e of this chapter, and 
the term "Internet access service" shall have the meaning prescribed in subdivision (v) of 
section eleven hundred fifteen ofthis chapter. (Emphasis added.) 

In addition, the provisions ofNew York Tax Law section 12 enacted in 1998 were not amended when 
New York enacted its affiliate nexus statute discussed above. Therefore, New York's policy permitting 
out-of-state retailers to use third-party servers located in New York to make sales to customers in New 
York and permitting Internet Service Providers to provide specified in-state services to out-of-state 
retailers without being required to register to collect New York use tax has been codified in a statute 
since 1998. 

Washington's Website Statute 
Furthermore, in 2003, the State ofWashington added a new statute to its use tax laws to address the use 
of web sites by out-of-state retailers. Paragraphs (5) and (6) of section 82.12.040, title 82 of the Code of 
Washington, have not been substantially amended since their provisions were enacted in 2003 and 
currently provide that: 

(5) Notwithstanding subsections (1) through (4) of this section, any person making sales 
is not obligated to collect the tax imposed by this chapter if: 

(a) The person's activities in this state, whether conducted directly or through another 
person, are limited to: 

(i) The storage, dissemination, or display of advertising; 

(ii) The taking of orders; or 

(iii) The processing ofpayments; and 

(b) The activities are conducted electronically via a web site on a server or other 
computer equipment located in Washington that is not owned or operated by the person 
making sales into this state nor owned or operated by an affiliated person. "Affiliated 
persons" has the same meaning as provided in RCW 82.04.424. 

(6) Subsection (5) of this section expires when: (a) The United States congress grants 
individual states the authority to impose sales and use tax collection duties on remote 
sellers; or (b) it is determined by a court of competent jurisdiction, in a judgment not 
subject to review, that a state can impose sales and use tax collection duties on remote 
sellers . 
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Therefore, Washington's policy permitting out-of-state retailers to ijse third-party servers located in 
Washington to make sales to customers in Washington without being required to register to collect 
Washington use tax has been codified in a statute since 2003. 

Warranty and Re.pair Services 

Multistate Tax Commission (MTC) Nexus Program Bulletin 95-1 concludes, based upon an analysis of 
the United States Supreme Court's opinions, that a retailer has a substantial nexus with a taxing state for 
purposes of imposing a use tax collection obligation if the retailer is providing warranty and repair 
services in the taxing state through a third-party service provider. Before the MTC issued Bulletin 95-1, 
the MTC asked the states whether they agreed that the bulletin correctly reflected federal law and each of 
the individual state's laws and, if so, whether the MTC could include the states' endorsements in the final 
bulletin, which would subsequently be issued. Based upon the MTC's request, the Board reviewed 
Bulletin 95-1, and found that it was consistent with California and federal law. Therefore, during its 
meeting on October 26, 1995, the Board adopted Bulletin 95-1, which was subsequently issued by the 
MTC in December 1995 with the support ofa coalition of26 states, including California. 

However, Mr. Andal distributed a February 13, 1996, memorandum to the Board Members in which he 
requested that the Board revisit its decision to adopt Bulletin 95-1 because, in his opinion, the bulletin 
misconstrued federallaw and was not consistent with the provisions of section 6203. The Board directed 
staff to consider and respond to Mr. Andal's comments, and, in March of 1996, the Sales and Use Tax 
Department presented an issue paper to the Board which provides staffs opinion that Bulletin 95-1 is 
consistent with both federal and California law, including section 6203. The issue paper also explains 
that the Board's approval of staff s interpretation of Bulletin 95-1 did not "bind the Board as would a 
regulation. That is, if a matter arising under ,enforcement ofstaffs interpretation of the proper nexus 
provisions in this area comes before the Board on a petition for redetermination, the Board will have the 
opportunity to rule on the matter once again with all of the relevant facts before it." 

Thereafter, during its meeting on April 10, 1997, the Board unanimously voted to grant the petition of 
Airway Scale and Manufacturing Company, Inc., in accordance with Mr. Klehs' opinion that a retailer is 
not engaged in business in California solely because the retailer uses an in-state independent contractor to 
perform warranty and repair services on behalfof the retailer. And, during the Board's May 6, 1997, 
BTC meeting, Mr. Dronenburg made a motion to amend Regulation 1684 to include language he drafted 
to incorporate the above opinion regarding warranty and repair services and the motion was unopposed. 
Therefore, staff included Mr. Dronenburg's language with the 1997 amendments to Regulation 1684 
regarding websites, Mr. Dronenburg's language was subsequently adopted without changes, and this 
language stilI remains part of Regulation 1684, subdivision (a) today. 

The Final Statement of Reasons provides the following factual basis for the adoption of the proposed 
1997 amendments regarding warranty and repair services: 

[M]any retailers have entered into contracts with instate businesses to perform repair 
services on such retailers' products purchased by buyers who are residents of this state. 

Again, a controversy has arisen as to whether or not these independent contractors are 
"representatives" ofsuch retailers within the meaning of Section 6203(b) for use tax 
collection purposes. Upon researching this issue, the Board determined that such 
repairmen do not qualify under established United States Supreme Court cases as 
representatives for nexus purposes because they do not participate in the transfer of the 
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property from the out-of-state retailer to the in-state customer but, rather, become 
involved with the property after (sometimes long after) the sale transaction is concluded . 
As more and more out-of-state retailers are out-sourcing their warranty responsibilities to 
instate independent contractors rather than maintaining in-state repair facilities, and no 
statute addresses this issue, the Board concluded that it was necessary for it to bring 
certainty to this issue by regulatory action. 

As a result, the Board's adoption of the current provisions in Regulation 1684, subdivision (a) regarding 
warranty and repair services was based upon the Board's 1997 interpretation of United States Supreme 
Court cases. However, Board staff is not aware of any published California or federal court case decided 
before or after 1997 that expressly addresses whether a retailer is engaged in business in a taxing state 
solely because the retailer uses an in-state independent contractor to perform warranty and repair services 
on behalf of the retailer. We further note that the MTC has not withdrawn Bulletin 95-1. 

VI. Alternative 1 - Staff Recommendation 
Initial Discussion Paper 

In the Initial Discussion Paper issued October 14,2011, Board staff recommended that Regulation 1684 
be amended to: 

• 	 Incorporate the new provisions of section 6203 regarding substantial nexus, including provisions 
addressing commonly controlled group nexus and affiliate nexus; 

• 	 Incorporate the physical presence test established in National Bellas Hess (and affirmed in Quill) by 
creating a rebuttable presumption that, unless otherwise provided in Regulation 1684, a retailer is 
required to collect California use tax if the retailer has any physical connection to California besides a 
connection with customers in California that is exclusively by means of interstate commerce, such as 
by common carrier or the United States mail or interstate telecommunication; 

• 	 Define the terms "advertisem~t," "solicit," and "solicitation" for purposes of applying the new 
provisions of section 6203 by focusing on the general and broad nature of advertising and the more 
actively targeted nature of soliciting; 

• 	 Explain that the phrases "commission or other consideration" and "commissions or other consideration 
that is based upon sales of tangible personal property," as used in the new affiliate nexus provisions of 
section 6203, refer to commissions or other consideration that is based upon completed sales of 
tangible personal property, similar to the provisions of New York's affiliate nexus statute, as 
interpreted by TSB-M-08(3)S; 

• 	 Create a means by which a retailer can effectively establish that its agreement with a person in 
California is not the type of agreement that can give rise to affiliate nexus under new section 6203 by 
utilizing contractual terms and factual certifications that are similar to the contractual terms and factual 
certifications that a retailer can use to rebut New York's presumption that a retailer has affiliate nexus 
due to an agreement with a New York resident; and 

• 	 Provide that the amendments made to Regulation 1684 to implement the nexus-expanding provisions 
of AB 155 will become operative when new section 6203 becomes operative on September 15, 2012, 
or January 1,2013, and shall not have a retroactive effect. 
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Board staff also recommended that the Board: 

• 	 Retain the current provisions of Regulation 1684 regarding the "taking oforders from customers in 
this state through a computer telecommunications network" based upon the Board's 1997 
interpretation of Quill; and 

• 	 Retain the current provisions ofRegulation 1684 regarding ''warranty and repair services" based upon 
the Board's 1997 interpretation of United States Supreme Court cases. 

Initial Interested Parties Meetings and Comments 

Board staff conducted meetings with interested parties on October 31,2011, in Sacramento, California, 
and November 2, 2011, in Culver City, California, to discuss the Initial Discussion Paper issued 
October 14,2011. Mr. Robert Wils, Mr. Fran Mancia, and Ms. Brenda Narayan ofMuniServices, LLC 
attended the October 31, 2011, meeting and, after the meeting, staff received a written comment from 
MuniServices, LLC that expressed MuniServices, LLC's support for staff's recommended amendments 
to Regulation 1684. Ms. Michele Pielsticker of Sutherland Asbill & Brennan LLP also attended the 
October 31 , 20 11, meeting and asked staffquestions about the differences between advertising and 
soliciting during that meeting. After the meeting, Sutherland Asbill & Brennan LLP submitted written 
comments regarding staff's recommended amendments to Regulation 1684. Sutherland Asbill & 
Brennan LLP's written comments recommended: 

• 	 Revising staff's recommended amendments adding subdivision (c)(2) to Regulation 1684 to define the 
phrase "in cooperation with" so that it only refers to "activities performed directly for or on behalf ofa 
retailer," and clarify that subdivision (c)(2) only applies when a member of an out-of-state retailer's 
commonly controlled group is performing in-state "services" that enable the out-of-state retailer to 
"create or maintain an in-state market"; 

• 	 Revising staff's recommended amendments incorporating the affiliate nexus provisions into 
Regulation 1684 in order to: (A) define the phrase "person or persons in this state" so that it only 
refers to "an individual that is a California resident or a business legal entity that is commercially 
domiciled or headquartered in California"; (B) clarify that "creating a sales and use tax collection 
obligation based on the presence of an in-state person who refers customers must be limited to those 
in-state persons who are performing activities to establish or maintain a California market"; (C) clarify 
the phrase "other consideration"; (D) explain what the phrases "directly or indirectly," "indirectly 
solicit," "indirect solicitation," and "or otherwise" mean with examples; (E) clarify whether "a static 
link that is labeled 'click here' constitutes a solicitation"; (F) "explain that the method of 
compensation should not convert an otherwise permissible advertisement into a market-making 
activity that leads to attributional nexus"; and 

• 	 Revising staff's recommended amendments creating a means by which a retailer can effectively 
establish that its agreement with a person in California is not the type of agreement that can give rise 
to affiliate nexus by utilizing contractual terms and factual certifications so that retailers are excused 
from obtaining certificates where it would be impossible to do so, for example, where the in-state 
person is deceased. 

Sutherland Asbill & Brennan LLP's written comments also recommended striking Board staff's 
recommended amendments to Regulation 1684's website provisions because, in Sutherland Asbill & 
Brennan LLP's opinion, staff's recommended amendments violate the Internet Tax Freedom Act (ITF A), 
and striking Board staff's proposed amendments adding subdivision (b)(2) to Regulation 1684 because, 
in Sutherland Asbill & Brennan LLP's opinion, the rebuttable presumption in subdivision (b)(2) is 
inconsistent with the United States Supreme Court's view of the Commerce Clause. 
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Ms. Rebecca Madigan, Executive Director ofthe Performance Marketing Association, Inc., attended the 
November 2, 2011, interested parties meeting, and Ms. Madigan made a number ofcomments regarding 
the affiliate nexus provisions of section 6203, subdivision {c}(5}, as added by AB 155, and staff's initial 
recommendations to amend regulation 1684 to incorporate those provisions. 

First, Ms. Madigan explained that most out-of-state retailers have declined to use New York's procedures 
for establishing that an advertising agreement with a New York affiliate is not the type of agreement that 
can create affiliate nexus with New York and cut their ties with their New York affiliates because: 

• 	 The direct marketing industry practice is generally to only pay the in-state affiliates commissions 
based upon completed sales (and with no other compensation) since this is the most cost-effective 
model for the out-of-state retailers to directly market to in-state customers; and 

• 	 The out-of-state retailers are concerned about how they will be treated if and when one of their New 
York affiliates is found to be soliciting sales in New York in violation of its agreement. 

Therefore, Ms. Madigan made a general suggestion that staffconsider revising its recommended 
amendments creating a means by which a retailer can effectively establish that its agreement with a 
person in California is not the type of agreement that can give rise to affiliate nexus by utilizing 
contractual terms and factual certifications so that the amendments do not prohibit an advertising 
agreement from providing for the payment of commissions based upon completed "click-through" sales. 

Second, Ms. Madigan explained that the direct marketing industry generally operates through third-party 
intermediaries. This means that most retailers hire third-party intermediaries whose jobs are to hire the 
retailers' in-state direct marketing affiliates based upon the terms provided by the retailers, and then track 
and pay the affiliates' commissions in return for their own percentage of the completed sales generated 
by the affiliates. Ms. Madigan also explained that one ofthe largest third-party intermediaries is 
Commission Junction, Inc., which has its headquarters in California. She further stated that she thought 
Commission Junction, Inc., would likely leave the state if staff concluded that its intermediary activities 
can create affiliate nexus for its customers. 

In addition, staff received a written comment from the Internet Alliance, NetChoice, AOL, Inc., Yahoo!, 
Inc., and Google, Inc., which noted that Senator Hancock and Assembly Members Blumenfield, 
Calderon, and Skinner published statements of intent in the September 9,2011, Assembly Daily Journal, 
which clarified that the provisions of section 6203, subdivision (c)(5)(A)-(C), were intended to: 

[D]raw a clear line between activities that are "mere advertising" versus more sufficiently 
meaningful in-state activity that should properly be characterized as "soliciting business" 
for purposes of meeting the definition of a "retailer engaged in business in this state." 
Given the evolving nature ofonline advertising, and the anonymous manner in which it 
may be delivered to online customers, it is important to note that, in isolation, online 
advertising, including those ads tied to Internet search engines, banner ads, click-through 
ads, Cost Per Action ads, links to retailer websites, and similar online advertising services 
should not be considered a "referral" under subparagraph (5)(A), nor "direct or indirect 
solicitation specifically targeted at potential customers in the state" under subparagraph 
(5)(C). Those types of advertising services are generated as a result ofgeneric 
algorithmic functions and are anonymous and passive in nature and thus do not rise to the 
level of referring or soliciting business. Agreements for such advertising services are not 
covered, unless the person entering the agreement also engages in other activities on 
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behalfof the retailer in this state - such as sending flyers or making phone calls - that are 
specifically targeted at customers in this state. 

The written comment from the Internet Alliance, NetChoice, AOL, Inc., Yahoo!, Inc., and Google, Inc. 
also recommended revising staff's recommended amendments incorporating the affiliate nexus 
provisions into Regulation 1684 so that the amendments conform to the statements of intent. (Exhibit 3.) 

Second Discussion Paper 

Board staff responded to the interested parties' comments in the Second Discussion Paper issued on 
December 9, 2011. Board staff generally agreed with Sutherland Asbill & Brennan LLP's suggestions to 
revise staff's proposed amendments adding subdivision (c)(2) to Regulation 1684 to define the phrase "in 
cooperation with" and clarify that subdivision (c)(2) only applies when a member ofan out-of-state 
retailer's commonly controlled group is performing in-state "services" that help the out-of-state retailer to 
establish or maintain a California market for sales of tangible personal property. Therefore, staff 
recommended that new paragraph (c)(2)(B)(i) be added to Regulation 1684 to provide that "services are 
performed in connection with tangible personal property to be sold by a retailer if the services help the 
retailer establish or maintain a California market for sales of tangible personal property." Staff also 
recommended that new paragraph (c)(2)(B)(ii) be added to Regulation 1684 to define "in cooperation 
with" in accordance with the general definition of the term, which is that "cooperation" is "an act or 
instance of working or acting together for a common purpose or benefit." (Dictionary.com.) 

Board staff also generally agreed with Sutherland Asbill & Brennan LLP that the phrase "other 
consideration" should be further clarified. Therefore, Board staff revised its recommended amendments 
incorporating the affiliate nexus provisions into Regulation 1684 so that they further explain that the 
consideration referred to in section 6203, subdivision (c)(5), as added by AB 155, is any "consideration 
that is based upon completed sales of tangible personal property, whether referred to as a commission, fee 
for advertising services, or otherwise." 

Further, Board staff generally agreed with Sutherland Asbill & Brennan LLP's comment that ''the 
method ofcompensation should not convert an otherwise permissible advertisement into a market
making activity" that creates substantial nexus. Therefore, Board staff revised its recommended 
amendments explaining how a retailer can effectively establish that its agreement with a person in 
California is not the type of agreement that can give rise to affiliate nexus so that the amendments do not 
prohibit an agreement from providing for the payment ofcommissions, as also suggested by Ms. 
Madigan. 

Moreover, Board staff generally agreed with Sutherland Asbill & Brennan LLP that retailers should be 
excused from obtaining certificates to establish that their in-state affiliates did not perform prohibited 
solicitation activities in California under appropriate circumstances, including where the person required 
to make the certification is deceased. Therefore, Board staff revised its recommended amendments so 
that the amendments excuse retailers from the requirement to obtain a certification if the person from 
whom the certification is required is dead, lacks the capacity to make such certification, or cannot 
reasonably be located by the retailer and there is no evidence to indicate that such person did in fact 
engage in any prohibited solicitation activities in California at any time during the previous year. 

Additionally, Board staff generally agreed with Sutherland Asbill & Brennan LLP that staff's 
recommended amendments to Regulation 1684 should clarify whether "a static link that is labeled 'click 
here' constitutes a solicitation. Board staff also agreed with the comment from Internet Alliance, 
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NetChoice, AOL, Inc., YahOO!, Inc., and Google, Inc. that staff's recommended amendments to 
Regulation 1684 should conform to the statements of intent published by Senator Hancock and Assembly 
Members Blumenfield, Calderon, and Skinner in the September 9,2011, Assembly Daily Journal. After 
reviewing the statements of intent in detail and interpreting the amendments made to section 6203 by 
AB 155 in light of the statements of intent, staff concluded that: 

• 	 The Legislature intended for the new provisions of section 6203, subdivision (c){5)(A)-{C) "to draw a 
clear line between activities that are 'mere advertising' versus more sufficiently meaningful in-state 
activity that should properly be characterized as 'soliciting business' for purposes ofmeeting the 
definition ofa 'retailer engaged in business in this state.'" 

• 	 The Legislature did not intend for section 6203, subdivision (c)(5)(A)'s new affiliate nexus provisions 
to apply to an agreement under which a retailer purchases online advertising generated as a result of 
generic algorithmic functions that is anonymous and passive in nature, such as ads tied to Internet 
search engines, banner ads, click-through ads, Cost Per Action ads, links to retailers' websites, and 
similar online advertising services. In short, the Legislature has implicitly presumed that persons who 
enter into this type ofagreement with a retailer generally do not directly or indirectly solicit potential 
customers for the retailer in California. 

• 	 Based on the language in subdivision (c)(5){B) of section 6203, subdivision {c)(5)(A)'s new affiliate 
nexus provisions do not apply to agreements under which a retailer purchases advertisements from a 
person in this state to be delivered on television, radio, in print, on the Internet, or by any other 
medium when the advertisement revenue paid to the person is not based on commissions or other 
consideration that is based upon completed sales oftangible personal property. However, the affiliate 
nexus provisions of subdivision (c){5)(A) do apply to such agreements when the advertisement 
revenue paid is based on commissions or other consideration that is based upon completed sales of 
tangible personal property. 

• 	 Based on the language in subdivision (c)(5)(C) of section 6203, subdivision (c)(5)(A)'s new affiliate 
nexus provisions do not apply to agreements under which a retailer engages a person in this state to 
place an advertisement on an Internet Web site operated by that person, or operated by another person 
in this state, if the person entering into the agreement with the retailer does not directly or indirectly 
solicit potential customers in this state through the use of flyers, newsletters, telephone calls, electronic 
mail, blogs, microblogs, social networking sites, or o.ther means of direct or indirect solicitation 
specifically targeted at potential customers in this state. However, the affiliate nexus provisions of 
subdivision (c)(5)(A) do apply to such agreements when the person directly or indirectly does solicit 
potential customers in California through such means. 

In other words, staff believes the Legislature intended to create a distinction between "traditional" 
advertising (i.e., involving contracts for the sale of advertising space or time with no presumed 
solicitation) and "nexus-producing" advertising (i.e., involving commission-based contracts with 
presumed solicitation). 

Therefore, Board staff revised its recommended amendments defining the terms "advertisement," 
"solicit," and "solicitation" so that the amendments provide that: (1) the term "advertisement" includes 
the types ofonline advertising specified in the statements of intent; and (2) the terms "solicit," 
"solicitation," "refer," and "referral" do not include the types ofonline advertising specified in the 
statements of intent. These revisions are intended to ensure that out-of-state retailers who only purchase 
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"advertisements" as defined in the recommended amendments will not be required to register with the 
Board to collect use tax as a result ofsuch advertising . 

However, Board staff did not agree with all of the interested parties comments. Board staffexplained 
that it believes that the proper administration of the amendments made to section 6203, subdivision (c), 
by AS 155, requires that the Board establish a presumption that a retailer is "engaged in business in 
California" ifthe retailer has any physical connection to California besides a connection with customers 
in California that is exclusively by means of interstate commerce, such as by common carrier, the United 
States mail, or interstate telecommunication (Le., a presumption that a retailer is "engaged in business in 
California" if the retailer has any in-state physical presence). Retailers can rebut this presumption by 
establishing that their physical presence in California is so slight that it cannot create a substantial nexus 
within the meaning of the Commerce Clause. Furthermore, Board staff explained that it believes that the 
rebuttable presumption set forth in staff's recommended amendments adding subdivision (b){2) to 
Regulation 1684 is consistent with the physical presence test established in National Bellas Hess (and 
reaffirmed in Quill) because the presumption only applies when a retailer has a physical presence in 
California and the presumption that the physical presence creates a substantial nexus and corresponding 
use tax collection obligation can be rebutted ifthe retailer can show that its physical presence is so slight 
that it will not satisfy the physical presence test established in National Bellas Hess (and reaffirmed in 
Quil/). Therefore, staffdid not revise its recommended amendments adding subdivision {b)(2) to 
Regulation 1684 in response to the above referenced interested parties comments. 

Board staff did not agree with Sutherland Asbill & Brennan LLP's recommendation regarding defining 
the phrase "person or persons in this state" so that it only refers to "an individual that is a California 
resident or a business legal entity that is commercially domiciled or headquartered in California." The 
term "person" is broadly defined by section 6005 and the recommended definition is inconsistent with 
that section. Furthermore, an individual does not need to be a resident ofCalifornia and a legal entity 
does not need to be headquartered or domiciled in California in order to perform services in this state. 

Board staffdid not agree with Sutherland Asbill & Brennan LLP's recommendation to define the terms 
"directly," "indirectly," and "otherwise" because these are all broad terms with generally applicable 
meanings. However, Board staff indicated that it was open to further discussion regarding adding 
examples to Regulation 1684 that Sutherland Asbill & Brennan LLP believed would help clarify the 
meaning of these terms. . 

Furthermore, Board staffexplained that ITF A, as renewed in 2007, imposes a moratorium on the states' 
imposition of two categories of taxes during the period beginning November 1, 2003, and ending 
November 1,2014: 

• Taxes on internet access, which means taxes imposed on a service that enable users to connect to the 
Internet to access content, information, or other services offered over the Internet, whether imposed on 
the provider or the consumer; and 

• Multiple or discriminatory taxes on electronic commerce. (ITFA §§ 1l01{a), 1l05(5).) 

ITF A provides that the term "tax" includes "the imposition on a seller of an obligation to collect and to 
remit to a governmental entity any sales or use tax imposed on a buyer by a governmental entity." (ITF A 
§ 1105(8).) ITFA provides that "[t]he term 'multiple tax' means any tax that is imposed by one State or 
political subdivision thereof on the same or essentially the same electronic commerce that is also subject 
to another tax imposed by another State or political subdivision thereof (whether or not at the same rate 
or on the same basis), without a credit (for example, a resale exemption certificate) for taxes paid in other 
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jurisdictions." However, the tenn ''multiple tax" does "not include a sales or use tax imposed by a State 
and 1 or more political subdivisions thereof on the same electronic commerce or a tax on persons 
engaged in electronic commerce which also may have been subject to a sales or use tax thereon." (ITF A 
§ 1l05(6)(A) & (B).) ITFA further provides that "The tenn 'discriminatory tax' means

(A) any tax imposed by a State or political subdivision thereof on electronic commerce 
that - (i) is not generally imposed and legally collectible by such State or such political 
subdivision on transactions involving similar property, goods, services, or information 
accomplished through other means; (ii) is not generally imposed and legally collectible at 
the same rate by such State or such political subdivision on transactions involving similar 
property, goods, services, or information accomplished through other means, unless the 
rate is lower as part ofa phase-out of the tax over not more than a 5-year period; (iii) 
imposes an obligation to collect or pay the tax on a different person or entity than in the 
case of transactions involving similar property, goods, services, or information 
accomplished through other means; (iv) establishes a classification of Internet access 
service providers or online service providers for purposes ofestablishing a higher tax rate 
to be imposed on such providers than the tax rate generally applied to providers'of similar 
information services delivered through other means; or 

(B) any tax imposed by a State or political subdivision thereof, if- (i) the sole ability to 
access a site on a remote seller's out-of-State computer server is considered a factor in 
detennining a remote seller's tax collection obligation; or (ii) a provider of Internet access 
service or online services is deemed to be the agent ofa remote seller for detennining tax 
collection obligations solely as a result of- (I) the display ofa remote seller's information 
or content on the out-of-State computer server of a provider of Internet access service or 
online services; or (II) the processing of orders through the out-of-State computer server 
of a provider ofInternet access service or online services. (ITF A § 1105(2).) 

ITF A also provides that except as expressly provided, "nothing in this title shall be construed to modify, 
impair, or supersede, or authorize the modification, impairment, or superseding of, any State or local law 
pertaining to taxation that is otherwise pennissible by or under the Constitution of the United States or 
other Federal law and in effect on the date ofenactment of this Act." (ITFA § 1101(b).) 

Therefore, Board staff did not agree that its recommended amendments to Regulation 1684's website 
provisions violate ITF A. This is because the recommended amendments cannot reasonably be 
interpreted to impose taxes on Internet access, or multiple or discriminatory taxes within the above ITF A 
definitions. Board staff also concluded that the recommended amendments merely recognize that a 
retailer may establish a substantial nexus with California by having its property, including a computer 
server, in this state. Further, Board staff concluded that the recommended amendments do not 
discriminate against Internet access providers or electronic commerce retailers because whatever use tax 
collection obligation may be imposed as a result of the amendments: 

• 	 Is generally imposed and legally collectible by California, at the same rate, on transactions involving 
similar property and goods accomplished through other means involving the presence of a retailer's 
property in this state; and 

• 	 Will not be imposed on a different person or entity than in the case oftransactions involving similar 
property and goods accomplished through other means. 
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In addition, Board staff concluded that the recommended amendments will not require a retailer to collect 
California use tax solely because California consumers can access the retailer's "out-of-State computer 
server" via the Internet or deem a provider of Internet access service or online services to be the agent of 
a retailer for determining the retaiJer's use tax collection obligation solely as a result of the display of the 
retailer's information or content on "the out-of-State computer server of a provider of Internet access 
service or online services" or the processing oforders through "the out-of-State computer server of a 
provider of Internet access service or online services." Therefore, Board staff did not revise its 
recommended amendments to Regulation 1684 due to Sutherland Asbill & Brennan LLP's comments 
regarding ITF A. 

Additional Interested Parties Meetings and Comments 

Board staff conducted additional meetings with interested parties on December 20, 2011, in Sacramento, 
California, and December 22, 2011, in Culver City, California, to discuss the Second Discussion Paper 
issued December 9, 2011. 

Mr. Reed Schreiter attended the December 20, 2011, meeting on behalfof PricewaterhouseCoopers LLP. 
Mr. Wils and Ms. Narayan attended the December 20,2011, meeting on behalf of MuniServices, LLC, 
and Ms. Pielsticker attended the December 20, 20 II, meeting on behalfof Sutherland Asbill & Brennan 
LLP. During the meeting, Ms. Pielsticker explained that she thought the use of the word "connection" in 
staffs recommended amendments adding subdivision (b)(2) to Regulation 1684 created some confusion 
as to whether the amendments were consistent with the physical presence test established in National 
Bellas Hess (and reaffirmed in Quill) and she expressed interest in adding examples to Regulation 1684 
that Sutherland Asbill & Brennan LLP believes will help clarify the meaning of the terms "directly" and 
"indirectly," although she did not provide specific examples during the meeting. Staff agreed to consider 
clarifying its recommended amendments adding subdivision (b )(2) to Regulation 1684 and to consider 
adding clarifying examples to its recommended amendments to Regulation 1684 if any of the interested 
parties had specific examples for staff to consider. 

After the meeting, Sutherland Asbill & Brennan LLP submitted written comments dated 
January 13,2012, regarding staffs recommended amendments to Regulation 1684. (Exhibit 4.) 
Sutherland Asbill & Brennan LLP's written comments recommend that Board staff: 

1. 	Delete the rebuttable presumption from the recommended amendments adding subdivision 
(b)(2) to Regulation 1684 or replace the reference to "physical connection" with a reference to 
"physical presence" in the recommended amendments in order to make the rebuttable 
presumption consistent with the "physical presence" test established in National Bellas Hess 
(and reaffirmed in Quill). 

2. 	Further clarify when a person or persons are "in this state" within the meaning of section 
6203, subdivision (c)(5)(A), as added by AB 155, and clarify that subdivision (c)(5)(A) only 
applies to a retailer when there is a person who is conducting referral "activities in California" 
that help the retailer establish or maintain a California market. 

3. 	 Include three examples in the recommended amendments to Regulation 1684 that clarify that 
the in-state activities described therein will not constitute the "indirect solicitation" of 
California customers within the meaning of section 6203, subdivision (c)( 5)( C), as added by 
AB 155. 

4. Consider adding "unless the computer server located in California is owned or leased by the 
out-of-state retailer" to the end of the first sentence in Regulation 1684's current provisions 
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regarding webpages and Internet services providers, instead of staff's recommended 
amendments adding "an unrelated third party" to the same sentence. 

Mr. Reed Schreiter attended the December 22,2011, meeting on behalf of Price waterhouse Coopers LLP. 

Ms. Narayan attended the meeting on behalf ofMuniServices, LLC. During the December 22,2011, 

meeting, staffbriefly summarized and explained its recommended amendments to Regulation 1684 and 

noted that staffwas considering clarifying its recommended amendments adding subdivision (b)(2) to 

Regulation 1684. After the meeting, staff received a written comment from MuniServices, LLC that 

expressed MuniServices, LLC's support for staff's proposed amendments to Regulation 1684. 

(Exhibit 5.) 


Staff's Responses to Sutherland Asbill & Brennan LLP's January 13.2012. Written Comments 


Board staff agrees with Sutherland Asbill & Brennan LLP that the recommended amendments adding 

subdivision (b )(2) to Regulation 1684 would be more clear if the term ''physical connection" was 

replaced with the term "physical presence" from the "physical presence" test established in National 

Bellas Hess (and reaffinned in Quill). In addition, Board staff believes that it would be helpful if 

subdivision (b )(2) to Regulation 1684 explained how a retailer with a "physical presence" in California 

can rebut the presumption that it has a "substantial nexus" with and therefore is engaged in business in 

California (i.e., by establishing that its physical presence in California is so slight that a finding of 

substantial nexus would not be constitutionally pennissible). Board staff also believes that it would be 

helpful to add an additional subdivision (b)(3) to Regulation 1684 to further clarify that a retailer does not 

have a physical presence in California solely because the retailer engages in interstate communications 

with customers in California via common carrier, the United States mail, or interstate telecommunication, 

including, but not limited to, interstate telephone calls and emails, and that the rebuttable presumption 

does not apply to a retailer that does not have a physical presence in California. Therefore, Board staff 

has revised its recommended amendments adding subdivision (b) to Regulation 1684, accordingly. 


Board staff further agrees with Sutherland Asbill & Brennan LLP that it would be helpful if the 

recommended amendments to Regulation 1684 clarified when a person is "in this state" within the 

meaning of section 6203, subdivision (c)(5)(A), as added by AB 155. In addition, Board staff also 

believes that it would be helpful if Regulation 1684 further clarified that subdivision (c)(3), as 

recommended to be added to Regulation 1684, only applies to a retailer when an individual solicits 

potential customers under the retailer's agreement while the individual is physically present within the 

boundaries ofCaIifornia, and that such additional clarification would help ensure that subdivision (c)(3) 

is interpreted and administered consistently with Tyler Pipe and Borders Online. Therefore, Board staff 

is now recommending adding a new subdivision (c)(5) to Regulations 1684 to further clarify when an 

individual is in this state within the meaning of section 6203, subdivision (c)(5)(A), and adding a new 

subdivision (c)(6) to Regulation 1684 to clarify when subdivision (c)(3) of Regulation 1684 applies. 

Board staff is also recommending adding new subdivision (c)(8)(B) and (C) to define the tenn 

"individual" as referring to a "natural person" and define the term "person" by reference to the definition 

in section 6005. 


Additionally, Board staff agrees with Sutherland Asbill & Brennan LLP that it would be helpful to add 

examples to Regulation 1684 to illustrate the application of subdivision (c)(3), as recommended to be 

added to Regulation 1684, and provide examples of "direct and indirect" solicitation within the meaning 

of subdivision (c)(3). Therefore, Board staffis now recommending adding a new subdivision (c)(9) to 

Regulation 1684 to provide such examples. Further, Board staff generally agrees with the examples set 

forth in Sutherland Asbill & Brennan LLP's January 13, 2012, written comments (see Exhibit 4) so long 
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as the "emails" and "tweets" referenced therein do not constitute solicitations. However, Board staff 
believes that the operative facts from all three examples can be incorporated into two examples that 
illustrate the same factual scenarios because staff does not see any substantive distinction between 
posting an advertisement on a person's website and posting an advertisement on a person's facebook.com 
webpage. Board staff also believes that the combined examples should refer to the use ofemail, rather 
than "tweets," because email is more commonly used presently and the same principles apply in 
detennining whether an email or tweet constitutes a solicitation, as opposed to an advertisement. 
Furthermore, Board staffbelieves that the examples should be revised so that they do not refer to real 
businesses' actual domain names, such as facebook.com., hiking. com, and itunes.com. Therefore, Board 
staff is now recommending that the combined examples be added to subdivision (c)(9)(A) and (B) of 
Regulation 1684 without the references to the actual domain names. In addition, staff believes that it 
would be helpful to add an additional example that does involve the requisite in-state solicitation 
activities, so that the example can be used to illustrate "direct and indirect" solicitation activities that can 
create "affiliate nexus" under subdivision (c)(3), as recommended to be added to Regulation 1684. 
Therefore, Board staff is now recommending to add such an example to subdivision (c)(9)(C) of 
Regulation 1684. 

Finally, staff agrees with Sutherland Asbill & Brennan LLP's alternative amendments to the first 
sentence in Regulation 1684's current provisions regarding webpages and Internet service providers and 
staffhas incorporated the alternative into its recommended amendments to Regulation 1684. Staff 
believes that the alternative amendments achieve staff's intended purpose, which was to amend the 
provisions regarding webpages and Internet service providers to "recognize that a retailer may establish a 
substantial nexus with California by having its property, including a computer server, in this state," as 
stated in Sutherland Asbill & Brennan LLP's written comments. 

A. Description of Alternative 1 

Approve and authorize publication of Board staff's recommended amendments to Regulation 1684, 
as set forth in Exhibit 2. After discussing AB 155 with the interested parties and reviewing the 
interested parties' comments, Board staff recommends that Regulation 1684 be amended to: 

• 	 Incorporate the new provisions of section 6203, subdivision (c), as amended by AB 155, providing 
that "retailer engaged in business in this state" means "any retailer that has substantial nexus with 
this state for purposes of the commerce clause of the United States Constitution and any retailer 
upon whom federal law pennits this state to impose a use tax collection duty," and incorporate the 
non-exhaustive examples ofretailers with substantial nexus set forth in section 6203, subdivision 
(c)(l )-(5), as amended by AB 155, including the examples regarding commonly controlled group 
nexus and affiliate nexus; 

• 	 Incorporate the physical presence test established in National Bellas Hess, Inc. v. Department of 
Revenue ofthe State ofIllinois (1967) 386 U.S. 753 (and affirmed in Quill Corporation v. North 
Dakota (1992) 504 U.S. 298) by creating a presumption that a retailer is engaged in business in 
this state if the retailer has any physical presence in California, and further explain that a retailer 
may rebut the presumption if the retailer can substantiate that its physical presence is so slight that 
the United States Constitution prohibits this state from imposing a use tax collection duty on the 
retailer, that a retailer does not have a physical presence in California solely because the retailer 
engages in interstate communications with customers in California via common carrier, the United 
States mail, or interstate telecommunication, including, but not limited to, interstate telephone calls 
and emails, and that the rebuttable presumption does not apply to a retailer that does not have a 
physical presence in California; 
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• 	 Clarify that services are perfonned in connection with tangible personal property to be sold by a 
retailer, within the meaning of section 6203, subdivision (c)(4)'s new commonly controlled group 
nexus provisions, if the services help the retailer establish or maintain a California market for sales 
of tangible personal property, and clarify that services are perfonned in cooperation with a retailer, 
within the meaning of section 6203, subdivision (c)(4), as added by AB 155, if the retailer and the 
member of the retailer's commonly controlled group perfonning the services are working or acting 
together for a common purpose or benefit; 

• 	 Clarify that the phrases "commission or other consideration" and "commissions or other 
consideration that is based upon sales of tangible personal property," as used in section 6203, 
subdivision (c)(5)'s new affiliate nexus provisions, refer to any "consideration that is based upon 
completed sales of tangible personal property, whether referred to as a commission, fee for 
advertising services, or otherwise," similar to the provisions ofNew York's affiliate nexus statute, 
as interpreted by TSB-M-08(3)S; 

• 	 Clarify that the determination as to whether a retailer has made the requisite amount of sales to 
purchasers in California during the preceding 12 month period to be engaged in business in 
California under section 6203, subdivision (c)(5)'s new affiliate nexus provisions shall be made at 
the. end of each calendar quarter; 

• 	 Clarify that, for purposes of section 6203, subdivision (c)(S)'s new affiliate nexus provisions, an 
individual is in California when the individual is physically present within the boundaries of 
California and a person other than an individual is in California when there is at least one 
individual physically present in California on the person's behalf, and further clarify that the 
affiliate nexus provisions do not apply to a retailer's agreement with any person, unless an 
individual solicits potential customers under the agreement while the individual is physically 
present within the boundaries ofCalifornia, including, but not limited to, an individual who 
entered into the agreement directly with the retailer, an individual, such as an employee, who is 
perfonning activities in California directly for a person that entered into the agreement with the 
retailer, and any individual who is perfonning activities in California indirectly for any person who 
entered into the agreement with the retailer, such as an independent contractor or subcontractor; 

• 	 Create a means by which a retailer can effectively establish that its agreement is not the type of 
agreement that can give rise to affiliate nexus under section 6203, subdivision (c)(5) by utilizing 
contractual tenns and factual certifications that are similar to the contractual terms and factual 
certifications that a retailer can use to rebut New York's presumption that a retailer has affiliate 
nexus due to an agreement with a New York resident; and expressly excuse retailers from the 
requirement to obtain a certification if the person from whom the certification is required is dead, 
lacks the capacity to make such certification, or cannot reasonably be located by the retailer and 
there is no evidence to indicate that such person did in fact engage in any prohibited solicitation 
activities in California at any time during the previous year; 

• 	 Define the tenns "advertisement," "solicit," and "solicitation" for purposes of applying the new 
affiliate nexus provisions of section 6203, subdivision (c)(5) by focusing on the general and broad 
nature of advertising and the more actively targeted nature of soliciting, and confonn the 
definitions for the terms "advertisement," "solicit," "solicitation," "refer" and "referral" to the 
statements of intent published by Senator Hancock and Assembly Members Blumenfield, 
Calderon, and Skinner in the September 9,2011, Assembly Daily Journal; 

• 	 Define the tenn "person" by reference to the definition of"person" set forth in section 6005 and 
define the tenn "individual" to mean a "natural person" for purposes ofapplying the new affiliate 
nexus provisions of section 6203, subdivision (c)(S); 
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• 	 Provide three examples illustrating the application of the new affiliate nexus provisions of section 
6203, subdivision (c)(5); 

• 	 Recognize that a retailer may establish a substantial nexus with California by having its property, 
including a computer server, in this state; and 

• 	 Provide that the amendments made to Regulation 1684 to implement the nexus-expanding 
provisions ofAB 155 will become operative when new section 6203 becomes operative on 
September 15,2012, or January 1,2013, and shall not have a retroactive effect. 

Board staff also recommends that the Board: 

• 	 Retain the other current provisions of Regulation 1684 regarding the ''taking oforders from 
customers in this state through a computer telecommunications network" based upon the Board's 
1997 interpretation ofQuill; and 

• 	 Retain the current provisions ofRegulation 1684 regarding ''warranty and repair services" based 
upon the Board's 1997 interpretation ofUnited States Supreme Court cases. 

B. 	 Pros of Alternative 1 

• 	 Board staff's recommended amendments will ensure that Regulation 1684 is consistent with the 
provisions of new section 6203, when new section 6203 becomes operative. 

• 	 Board staff's recommended amendments ensure that new section 6203 is interpreted and 
administered consistently with United States Supreme Court and California court opinions 
regarding substantial nexus, including, but not limited to, National Bellas Hess, Quill, Tyler Pipe, 
Scrip to, National Geographic Society, Current, and Borders Online . 

• 	 Board staffs recommended amendments ensure that new section 6203' s affiliate nexus provisions 
will be interpreted and administered consistently with the statements of intent published by 
Senator Hancock and Assembly Members Blurnenfield, Calderon, and Skinner in the 
September 9, 2011, Assembly Daily Journal. 

• 	 Board staff's recommended amendments will also provide guidance to retailers as to whether their 
activities create a "substantial nexus" with California and require them to register with the Board, 
and provide more certainty to retailers regarding their new use tax collection obligations before 
new section 6203 becomes operative. 

C. 	Cons of Alternative 1 


None. 


D. 	Statutory or Regulatory Change for Alternative 1 

No statutory change is required. However, staffs recommendation does require adoption of 
amendments to Regulation 1684. 

E. Operational Impact of Alternative 1 

Staff will publish the proposed amendments to Regulation 1684 and thereby begin the fonnal 
rulemaking process. Staff will also notify taxpayers of the amendments to Regulation 1684 through 
other outreach efforts . 

Page 30 of32 



BOE-1489.J REV. 3 (10-06) 


FORMAL ISSUE PAPER 12-003 


F. Administrative Impact of Alternative 1 

1. 	 Cost Impact 

The workload associated with publishing the regulation is considered routine. However, the costs 
associated with the overall implementation ofAB 155 are substantive; the Board of Equalization 
has a pending Budget Change Proposal requesting funds related to enactment of this bill. 

2. 	 Revenue Impact 

None. See Revenue Estimate (Exhibit 1). 

G. Taxpayer/Customer Impact of Alternative 1 

Staffbelieves the amendments will help taxpayers and staff understand when a retailer is considered 
to be engaged in business in this state and required to register and collect use tax. 

H. Critical Time Frames of Alternative 1 

Implementation will begin 30 days following approval ofthe amended regulation by the State Office 
ofAdministrative Law. The amended regulation will become operative on September 15,2012, if a 
federal law is not enacted on or before July 31, 2012, authorizing the states to require a seller to 
collect taxes on sales ofgoods to in-state purchasers without regard to the location of the seller. If a 
federal law is enacted on or before July 31, 2012, authorizing the states to require a seller to collect 
taxes on sales ofgoods to in-state purchasers without regard to the location of the seller, and the state 
does not, on or before September 14, 2012, elect to implement that law, the amended regulation will 
become operative on January 1, 2013. 

VII. Alternative 2 

A. 	Description of Alternative 2 

Do not amend Regulation 1684. 


B. 	 Pros of Alternative 2 

The Board would avoid the workload involved with processing and publicizing the amended 
regulation. 

C. 	Cons of Alternative 2 

Regulation 1684 will not be entirely consistent with new section 6203, and retailers will not have any 
additional guidance regarding the Board's interpretation of new section 6203, when new section 6203 
becomes operative. 

D. 	Statutory or Regulatory Change for Alternative 2 


None. 


E. 	 Operational Impact of Alternative 2 

None. 

F. 	 Administrative Impact of Alternative 2 

1. 	 Cost Impact 

None. 
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2. 	 Revenue Impact 


None. See Revenue Estimate (Exhibit 1) 


G. Taxpayer/Customer Impact of Alternative 2 


Taxpayers and staff may not understand when retailers are considered engaged in business in this 
state and required to register and collect use tax. 

H. Critical Time Frames of Alternative 2 


None. 


PreparerlReviewer Information 

Prepared by: Tax and Fee Programs Division, Legal Department; and Tax Policy Division, Sales and 
Use Tax Department. 

Current as of: February 9, 2012 
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REVENUE ESTIMATE STATE OF CALIFORNIA 
BOARD OF EQUALIZATION 

~ BOARDOFEQUAL~ATION 
,..., REVENUE ESTIMATE 

Engaged in Business in this State - Obligation to Collect Use Tax 

Alternative 1 - Staff Recommendation 

Approve and authorize publication of Board staff's recommended amendments to Regulation 
1684, as set forth in Exhibit 2. After discussing AB 155 with the interested parties and 
reviewing the interested parties' comments, Board staff recommends that Regulation 1684 be 
amended to: 

• 	 Incorporate the new provisions of section 6203, subdivision (c), as amended by AB 155 
(new subdivision (c», providing that "retailer engaged in business in this state" means 
"any retailer that has substantial nexus with this state for purposes of the commerce 
clause of the United States Constitution and any retailer upon whom federal law permits 
this state to impose a use tax collection duty"; 

• 	 Incorporate the non-exhaustive examples of retailers with substantial nexus set forth in 
new subdivision (c), including the examples regarding commonly controlled group nexus 
and affiliate nexus; 

• 	 Incorporate the physical presence test established in National Bellas Hess. Inc. v. 
Department o/Revenue o/the State o/Illinois (1967) 386 U.S. 753 (and affirmed in Quill 
Corporation v. North Dakota (1992) 504 U.S. 298) by creating a presumption that a 
retailer is engaged in business in this state if the retailer has any physical presence in 
California, and further explain that a retailer may rebut the presumption if the retailer can 
substantiate that its physical presence is so slight that the United States Constitution 
prohibits this state from imposing a use tax collection duty on the retailer; 

• 	 Explain that a retailer does not have a physical presence in California solely because the 
retailer engages in interstate communications with customers in California via common 
carrier, the United States mail, or interstate telecommunication, including, but not limited 
to, interstate telephone calls and emails, and that the rebuttable presumption does not 
apply to a retailer that does not have a physical presence in California; 

• 	 Clarify that services are performed in connection with tangible personal property to be 
sold by a retailer if the services help the retailer establish or maintain a California market 
for sales of tangible personal property, and clarify that services are performed in 
cooperation with a retailer if the retailer and the member of the retailer's commonly 
controlled group performing the services are working or acting together for a common 
purpose or benefit for purposes of the commonly controlled group nexus provisions; 



 

 

 

Formal Issue Paper 12-003 Exhibit 1 
Revenue Estimate Page 2 of3 

• 	 Clarify that the phrases "commission or other consideration" and "commissions or other 
consideration that is based upon sales of tangible personal property," as used in the 
affiliate nexus provisions, refer to any "consideration that is based upon completed sales 
of tangible personal property, whether referred to as a commission, fee for advertising 
services, or otherwise"; 

• 	 Clarify that the determination as to whether a retailer has made the requisite amount of 
sales to purchasers in California during the preceding 12-month period to be engaged in 
business in California under the affiliate nexus provisions shall be made at the end of 
each calendar quarter; 

• 	 Clarify that an individual is in California when the individual is physically present within 
the boundaries of California and a person other than an individual is in California when 
there is at least one individual physically present in California on the person's behalf for 
purposes of the affiliate nexus provisions; 

• 	 Clarify that the affiliate nexus provisions do not apply to a retailer's agreement with any 
person, unless an individual solicits potential customers under the agreement while the 
individual is physically present within the boundaries of California, including, but not 
limited to, an individual who entered into the agreement directly with the retailer, an 
individual, such as an employee, who is performing activities in California directly for a 
person that entered into the agreement with the retailer, and any individual who is 
performing activities in California indirectly for any person who entered into the 
agreement with the retailer, such as an independent contractor or subcontractor; 

• 	 Create a means by which a retailer can effectively establish that its agreement is not the 
type of agreement that can give rise to affiliate nexus by utilizing contractual terms and 
factual certifications, and expressly excuse retailers from the requirement to obtain a 
certification if the person from whom the certification is required is dead, lacks the 
capacity to make such certification, or cannot reasonably be located by the retailer and 
there is no evidence to indicate that such person did in fact engage in any prohibited 
solicitation activities in California at any time during the previous year; 

• 	 Define the terms "advertisement," "solicit," and "solicitation" and conform the 
definitions for the terms "advertisement," "solicit," "solicitation," "refer" and "referral" 
to the statements of intent published by Senator Hancock and Assembly Members 
Blumenfield, Calderon, and Skinner in the September 9, 2011, Assembly Daily Journal 
(the statements are included in Exhibit 3); 

• 	 Define the terms "person" and "individual" for purposes of applying the affiliate nexus 
provisions; 

• 	 Provide three examples illustrating the application of the affiliate nexus provisions; 

• 	 Recognize that a retailer may establish a substantial nexus with California by having its 
property, including a computer server, in this state; and 

• 	 Provide that the amendments to Regulation 1684 will become operative when new 
section 6203 becomes operative on September 15, 2012, or January 1, 2013, and shall 
not have a retroactive effect. 
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Board staff also recommends that the Board: 

• 	 Retain the other current provisions of Regulation 1684 regarding the "taking of orders 
from customers in this state through a computer telecommunications network" based 
upon the Board's 1997 interpretation of Quill; and 

• 	 Retain the current provisions of Regulation 1684 regarding "warranty and repair 
services" based upon the Board's 1997 interpretation of United States Supreme Court 
cases. 

Alternative 2 - Other Alternative Considered 

Do not amend Regulation 1684. 

Background, Methodology, and Assumptions 

Alternative 1 - Staff Recommendation 

There is nothing in staff recommendation that would impact sales and use tax revenue. Staff 
recommended amendments will ensure that Regulation 1684 is consistent with the provisions of 
new section 6203, when new section 6203 becomes operative. In addition, staff 
recommendations will ensure that new section 6203 is interpreted and administered consistently 
with United States Supreme Court and California court opinions regarding substantial nexus, 
including, but not limited to, National Bellas Hess, Quill, Tyler Pipe, Scripta, National 
Geo'graphic Society, Current, and Borders Online. Further, staff recommendations will ensure 
that new section 6203' s affiliate nexus provisions will be interpreted and administered 
consistently with the statements of intent published by Senator Hancock and Assembly Members 
Blumenfield, Calderon, and Skinner in the September 9,2011, Assembly Daily J01f.1al. Finally, 
staff recommendations will also provide guidance to retailers as to whether their activities create 
a "substantial nexus" with California and require them to register with the Board, and provide 
more certainty to retailers regarding their new use tax collection obligations before new section 
6203 becomes operative. 

Alternative 2 - Other Alternative - do not amend Regulation 1684 

There is nothing in alternative 2 that would impact sales and use tax revenue. 

Revenue Summary 

Alternative 1 - staff recommendation does not have a revenue impact. 

Other alternatives considered Alternative 2 does not have a revenue impact. 

Preparation 

Mr. Bill Benson, Jr., Research and Statistics Section, Legislative and Research Division, 
prepared this revenue estimate. Mr. Robert Ingenito, Chief, Research and Statistics Section, 
Legislative and Research Division, and Ms. Susanne Buehler, Tax Policy Manager, Sales and 
Use Tax Department, reviewed this revenue estimate. For additional information, please contact 
Mr. Benson at (916) 445-0840. 

Current as of February 10,2012. 
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1684. Collection of Use Tax by Retailers . 

(a) Collection ofUse Tax by Retailers Engaged in Business in this State. Retailers engaged in 
business in this state as defined in ~ction 6203 of the Revenue and Taxation Code and making 
sales of tangible personal property, the storage, use, or other consumption of which is subject to 
the tax must register with the Board and, at the time ofmaking the sales, or, ifthe storage, use or 
other consumption of the tangible personal property is not then taxable, at the time it becomes 
taxable, collect the tax from the purchaser and give the purchaser a receipt therefor. 

(2) General Definition and Rebuttable Presumption. 

(1) A retailer is engaged in business in this state as defined in section 6203 of the Revenue 
and Taxation Code if the retailer has a substantial nexus with this state for pw:poses of the 
Commerce Clause (art. I, § 8. cl. 3) of the United States Constitution or federal law otherwise 
permits this state to impose a use tax collection duty on the retailer. Retailers engaged in 
business in this state include. but are not limited to, retailers described in subdivision (c). 

(2) Exctmt as provided in subdivisions (c) and (d), there is a presumption that a retailer is 
engaged in business in this state as defined in section 6203 of the Revenue and Taxation 
Code if the retailer has any physical presence in California. A retailer may rebut the 
presumption if the retailer can substantiate that its physical presence is so slight that the 

United States Constitution prohibits this state from imposing a use tax collection duty on the 

retailer. 

(3) A retailer does not have a physical presence in California solely because the retailer 

engages in interstate communications with customers in California via common carrier, the 
United States mail, or interstate telecommunication, including. but not limited to, interstate 
teltmhone calls and emails. The rebuttable presumption in subdivision (b)(2) does not apply 
to a retailer that does not have a physical presence in California. 

(c) Nonexhaustive Examples of Retailers Engaged in Business in this State. 

(I) A retailer is engaged in business in this state as defined in section 6203 of the Revenue 
and Taxation Code if: 

(Al The retailer owns or leases real or tangible personal property, including. but not 
limited to, a computer server, in California: or 

mLAftyThe retailer derh'iftgderives rentals from a lease of tangible personal property 
situated in California (under such circumstances tliis sfete is a "refailer eagaged ift 
btisiftess ift tliis sfate" andthe retailer is required to collect the tax at the time rentals are 
paid by theffis lessee}.~ 
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CC) The retailer maintains. occupies. or uses. permanently or temporarily. directly or 
indirectly. or through a subsidiary. or agent. by whatever name called. an office. place of 
distribution. sales or sample room or place. warehouse or storage place. or other place of 
business in California: or 

CD) The retailer has a representative. agent. salesperson. canvasser. inde.pendent 
contractor. solicitor. or any other person operating in California on the retailer's behalf. 
including a person operating in California under the authority of the retailer or its 
subsidiary. for the purpose of selling. delivering. installing. assembling. or the taking of 
orders for any tangible personal property. or otherwise establishing or maintaining a 
market for the retailer's products. 

(2) A retailer is engaged in business in this state as defined in section 6203 of the Revenue 
and Taxation Code if: 

CA) The retailer is a member of a commonly controlled group. as defined in Revenue and 
Taxation Code section 25105: and 

(8) The retailer is a member of a combined re.porting group. as defined in California 
Code of Regulations. title 18. section 25106.5. subdivision (b)(3t that includes another 
member of the retailer's commonly controlled group that. pursuant to an agreement with 
or in cooperation with the retailer. performs services in California in connection with 
tangible personal property to be sold by the retailer. including. but not limited to. design 
and development of tangible personal property sold by the retailer. or the solicitation of 
sales oftangible personal property on behalf ofthe retailer. For purposes of this 
paragraph: 

(i) Services are performed in connection with tangible personal property to be sold by 
a retailer if the services help the retailer establish or maintain a California market for 
sales of tangible personal property: and 

(ij) Services are performed in cooperation with a retailer if the retailer and the 
member of the retailer's commonly controlled group performing the services are 
working or acting together for a common pumose or benefit. 

(3) A retailer is engaged in business in this state as defined in section 6203 of the Revenue 
and Taxation Code if the retailer enters into an agreement or agreements under which a 
person or persons in this state. for a consideration that is based upon completed sales of 
tangible personal property. whether referred to as a commission. fee for advertising services. 
or otherwise. directly or indirectly refer potential purchasers oftangible personal property to 
the retailer. whether by an Internet-based link or an Internet website. or otherwise. provided 
that: 

CA) The total cumulative sales price of all of the tangible personal property the retailer 
sold to purchasers in California that were referred to the retailer by a person or persons in 
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California pursuant to an agreement or agreements described above. in the preceding 12 
months. is in excess often thousand dollars ($10.000); and 

(B) The retailer. within the preceding 12 months. has total cumulative sales of tangible 
personal property to purchasers in California in excess ofone million dollars 
($1,000,000). 

The determination as to whether a retailer has made the reguisite amount of sales to 
purchasers in California during the preceding 12-month period shall be made at the end of 
each calendar quarter. A retailer is not engaged in business in this state pursuant to this 
paragraph if the total cumulative sales price of all of the tangible personal property the 
retailer sold to purchasers in California that were referred to the retailer by a person or 
persons in California pursuant to an agreement or agreements described above. in the 
preceding 12 months. is not in excess often thousand dollars ($10,000). or if the retailer's 
total cumulative sales of tangible personal property to purchasers in California were not in 
excess ofone million dollars ($1,000.000) in the preceding 12 months. 

For purposes of this paragraph. the term "retailer" includes an entity affiliated with a retailer 
within the meaning of Internal Revenue Code section 1504, which defines the term 
"affiliated group" for federal income tax purposes. 

(4) Paragraph (3) does not apply to an agreement under which a retailer purchases 
advertisements from a person in California. to be delivered on television. radio. in print. on 
the Internet. or by any other medium. unless: 

(A) The advertisement revenue paid to the person in California consists of commissions 
or other consideration that is based upon completed sales of tangible personal property, 
and 

(B) The person entering into the agreement with the retailer also directly or indirectly 
solicits potential customers in California through the use of flyers. newsletters. telephone 
calls. electronic mail. blogs, microblogs, social networking sites. or other means ofdirect 
or indirect solicitation specifically targeted at potential customers in this state. 

(5) For purposes ofparagraph (3): 

(A) A person that is an individual is in this state when the person is physically present 
within the boundaries of California: and 

(B) A person other than an individual is in this state when there is at least one individual 
physically present in California on the person's behalf. 

(6) Paragraph (3) does not apply to a retailer's agreement with any person. unless an 
individual solicits potential customers under the agreement while the individual is physically 
present within the boundaries of California. including, but not limited to. an individual who 
entered into the agreement directly with the retailer. an individual, such as an employee, who 
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is perfonning activities in California directly for a person that entered into the agreement 
with the retailer. and any individual who is perfonning activities in California indirectly for 
any person who entered into the agreement with the retailer. such as an independent 
contractor or subcontractor. 

(7) Paragraph (3) does not apply if a retailer can demonstrate that all of the persons with 
whom the retailer has agreements described in paragraph (3) did not directly or indirectly 
solicit potential customers for the retailer in California. A retailer can demonstrate that an 
agreement is not an agreement described in paragraph (3) if: 

(A) The retailer's agreement: 

(i) Prohibits persons operating under the agreement from engaging in any solicitation 
activities in California that refer potential customers to the retailer including. but not 
limited to. distributing flyers. coupons. newsletters and other printed promotional 
materials or electronic eguivalents. verbal soliciting (e.g .. in-person referrals), 
initiating telsmhone calls. and sending e-mails: and 

(in If the person in California with whom the retailer has an agreement is an 
organization. such as a club or a non-profit group. the agreement provides that the 
organization will maintain on its website infonnation alerting its members to the 
prohibition against each of the solicitation activities described above: 

(8) The person or persons operating under the agreement in California certify annually 
under penalty of perjury that they have not engaged in any prohibited solicitation 
activities in California at any time during the previous year. and. if the person in 
California with whom the retailer has an agreement is an organization. the annual 
certification shall also include a statement from the organization certifying that its 
website includes infonnation directed at its members alerting them to the prohibition 
against the solicitation activities described above: and 

(C) The retailer accepts the certification or certifications in good faith and the retailer 
does not know or have reason to know that the certification or certifications are false or 
fraudulent. 

A retailer is excused from the requirement to obtain a certification if the person from whom 
the certification is required is dead. lacks the capacity to make such certification. or cannot 
reasonably be located by the retailer and there is no evidence to indicate that such person did 
in fact engage in any prohibited solicitation activities in California at any time during the 
previous year. 

(8) For purposes of this subdivision: 

(A) "Advertisement" means a written. verbal. pictorial. graphic. etc. announcement of 
goods or services for sale. employing purchased space or time in print or electronic 
media. which is given to communicate such infonnation to the general public. Online 



Issue Paper 12-003 Exhibit 2 
Staff Proposed Amendments to Regulation 1684 Page 5 of8 

advertising generated as a result of generic algorithmic functions that is anonymous and 
passive in nature, such as ads tied to Internet search engines, banner ads, click-through 
ads, Cost Per Action ads, links to retailers' websites, and similar online advertising 
services, are advertisements and not solicitations. 

(8) "Individual" means a natural person. 

(C) "Person" means and includes any individual. firm, partnership. joint venture, limited 
liability company. association. social club, fraternal organization, cor.poration, estate, 
trust, business trust, receiver, assignee for the benefit ofcreditors. trustee, trustee in 
bankruptcy. syndicate, the United States, this state, any county. city and county. 
municipality. district. or other political subdivision ofthe state. or any other group or 
combination acting as a unit. 

(D) "Solicit" means to communicate directly or indirectly to a specific person or specific 
persons in California in a manner that is intended to and calculated to incite the person or 
persons to purchase tangible personal property from a specific retailer or retailers. 

(E) "Solicitation" means a direct or indirect communication to a specific person or 
specific persons done in a manner that is intended to and calculated to incite the person or 
persons to purchase tangible personal property from a specific retailer or retailers. 

(F) "Solicit." "solicitation." "refer," and "referral" do not mean or include online 
advertising generated as a result of generic algorithmic functions that is anonymous and 
passive in nature, such as ads tied to Internet search engines. banner ads, click-through 
ads, Cost Per Action ads. links to retailers' websites. and similar online advertising 
services. 

(9) Examples: 

CA) Corporation X is physically located iIi California and maintains a website at 
www.corporationx.com. Corporation X enters into agreements with one or more hiking 
gear and accessories retailers under which Corporation X maintains click-through 
advertisements or links to each retailer's website on Corporation X's website at 
www.corporationx.com and Corporation X's webpage at 
www.socialnetwork.com/corporationx in return for commissions based upon the retailers' 
completed sales made to customers who click-through the ads or links on Corporation 
X's website and webpage. Corporation X also posts reviews at www.corporationx.com 
of the products sold through the click-through ads and links on its website and webpage. 
However, Corporation X does not engage in any solicitation activities in California that 
refer potential customers to the retailer or retailers who have click-through ads or links on 
its website or webpage. Therefore, paragraph (3) does not apply to the agreements 
between Corporation X and the retailer or retailers who have ads or links on Corporation 
X's website or webpage. 

http:www.corporationx.com
www.socialnetwork.com/corporationx
http:www.corporationx.com
http:www.corporationx.com
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(B) Same as (A) above. excWt that Corporation X also enters into an agreement under 
which Advertising Cotporation places advertisements for www.cotporationx.com on 
other businesses' websites and webpages. and mails or emails advertisements for 
www.corporationx.com to anyone who signs up to receive such advertisements. 
However. COtporation X does not engage in any solicitation activities in California that 
refer potential customers to the retailer or retailers who have click-through ads or links on 
its website or webpage and Advertising Cotporation's mailers and emails are 
advertisements. not solicitations. Therefore, paragraph (3) does not apply to the 
agreements between Corporation X and the retailer or retailers who have ads or links on 
COtporation X's website or webpage. 

(C) Same as (B) above, excWt that an individual rwresentative of Cotporation X or any 
other individual acting on behalfofCorporation X, including. but not limited to. an 
employee or indwendent contractor ofCorporation X or Advertising Cotporation. 
engages in solicitation activities. such as soliciting customers in person, soliciting 
customers on the telwhone, handing out flyers that are solicitations, or sending emails 
that are solicitations, while physically present in California that refer potential California 
customers to a retailer who has a click-through ad or link on Cotporation X's website or 
webpage under Cotporation X's agreement with that retailer. Therefore, paragraph (3) 
does apply to Corporation X's agreement with that retailer and that retailer will be 
required to register with the Board to collect use tax if: 

(0 The total cumulative sales price of all of the tangible personal property the retailer 
sold to purchasers in California that were referred to the retailer by a person or 
persons in California pursuant to an agreement or agreements described in paragraph 
(3). in the preceding 12 months, is in excess often thousand dollars ($10.000); and 

Oi) The retailer's total cumulative sales of tangible personal property to purchasers in 
California is in excess of one million dollars ($1.000.000) in the preceding 12 
months. 

(d) Excwtions. 

(1) Webpages and Internet Service Providers. The use ofa computer server on the Internet 
to create or maintain a World Wide Web page or site by aft aut af state retailer will not be 
considered a factor in determining whether the retailer has a substantial nexus with 
California. unless the computer server is located in California and the retailer owns or leases 
the computer server. No Internet Service Provider, On-line Service Provider, internetwork 
communication service provider, or other Internet access service provider, or World Wide 
Web hosting services shall be deemed the agent or representative of any out-of-state retailer 
as a result of the service provider maintaining or taking orders via a web page or site on a 
computer server that is physically located in this state. 

(2) Warranty and Repair Services. A retailer is not "engaged in business in this state" based 
solely on its use ofa representative or independent contractor in this state for purposes of 
perfonning warranty or repair services with respect to tangible personal property sold by the 

http:www.corporationx.com
http:www.cotporationx.com
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retailer, provided that the ultimate ownership ofthe representative or independent contractor 
so used and the retailer is not substantially similar. For purposes of this paragraph, "ultimate 
owner" means a stock holder, bond holder, partner, or other person holding an ownership 
interest. 

(bJ) Convention and Trade Show Activities. For purposes of this subdivision, the term 
"convention and trade show activity" means any activity of a kind traditionally conducted at 
conventions, annual meetings, or trade shows, including, but not limited to, any activity one 
of the purposes of which is to attract persons in an industry generally (without regard to 
membership in the sponsoring organization) as well as members of the public to the show for 
the purpose ofdisplaying industry products or to stimulate interest in, and demand for, 
industry products or services, or to educate persons engaged in the industry in the 
development of new products and services or new rules and regulations affecting the 
industry. 

Except as provided in this paragraph, a retailer is not "engaged in business in this state" 
based solely on the retailer's convention and trade show activities provided that: 

(+A) For the period commencing on January 1, 1998 and ending on December 31,2000, 
the retailer, including any ofhis or her representatives, agents, salespersons, canvassers, 
independent contractors, or solicitors, does not engage in those convention and trade 
show activities for more than seven days, in whole or in part, in this state during any 12
month period and did not derive more than ten thousand dollars ($10,000) ofgross 
income from those activities in this state during the prior calendar year; 

(~ID For the period commencing on January 1,2001, the retailer, including any of his or 
her representatives, agents, salespersons, canvassers, independent contractors, or 
solicitors, does not engage in those convention and trade show activities for more than 
fifteen days, in whole or in part, in this state during any 12-month period and did not 
derive more than one hundred thousand dollars ($ 100,000) ofnet income from those 
activities in this state during the prior calendar year. 

A retailer corning within the provisions of this subdivision is, however, "engaged in business 
in this state," and is liable for collection of the applicable use tax, with respect to any sale of 
tangible personal property occurring at the retailer's convention and trade show activities and 
with respect to any sale of tangible personal property made pursuant to an order taken at or 
during those convention and trade show activities. 

(eS!) Retailers Not Engaged in Business in State. Retailers who are not engaged in business in 
this state may apply for a Certificate ofRegistration-Use Tax. Holders of such certificates are 
required to collect tax from purchasers, give receipts therefor, and pay the tax to the Board in the 
same manner as retailers engaged in business in this state. As used in this regulation, the term 
"Certificate ofRegistration-Use Tax" shall include Certificates of Authority to Collect Use Tax 
issued prior to September 11, 1957. 
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(tif) Use Tax Direct Payment Pennit Exemption Certificates. Notwithstanding subdivisions (a) 
and ~ill, a retailer who takes a use tax direct payment exemption certificate in good faith 
from a person holding a use tax direct payment permit is relieved from the duty of collecting use 
tax from the issuer on the sale for which the certificate is issued. Such certificate must comply 
with the requirements of Regulation 1699.6, Use Tax Direct Payment Permits. 

(e.g) Tax as Debt. The tax required to be collected by the retailer and any amount unreturned to 
the customer which is not tax but was collected from the customer under the representation that it 
was tax constitute debts owed by the retailer to the state. 

(4h) Refunds of Excess Collections. Whenever the Board ascertains that a retailer has collected 
use tax from a customer in excess of the amount required to be collected or has collected from a 
customer an amount which was not tax but was represented by the retailer to the customer as 
being use tax, no refund of such amount shall be made to the retailer even though the retailer has 
paid the amounts so collected to the state. Section 6901 of the Revenue and Taxation Code 
requires that any overpayment of use tax be credited or refunded only to the purchaser who made 
the overpayment. 

0) Amendments. Statutes 2011, chapter 313 (Assem. Bill No. 155). section 3 re-enacted 
section 6203 of the Revenue and Taxation Code. Chapter 313. section 6. provides that the 
provisions of section 6203 of the Revenue and Taxation Code as re-enacted by chapter 313, 
section 3, shall become operative on Se,ptember 15.2012. or January 1. 2013. The 2012 
amendments to this regulation adopted to implement. interpret. and make specific the provisions 
of section 6203 of the Revenue and Taxation Code as re-enacted by chapter 313, section 3. shall 
become operative on the same date as section 6203 of the Revenue and Taxation Code as re
enacted by chapter 313, section 3. Any amendment that implements. interPrets and makes 
specific a use tax collection obligation that did not exist on June 27. 2011, upon becoming 
operative. shall not have any retroactive effect. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 6203, 
6204,6226 and 7051.3, Revenue and Taxation Code; and Section 513(d)(3)(A), Internal 
Revenue Code (26 USC) . 
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November 18, 2011 

Via Facsimile (916) 322-4530 and First Class Mail 

Susanne Buehler 
Chief, Tax Policy Division 
Sales and Use Tax Department 
California State Board ofEquallzation
P.o. Box 942879 . 
Sacramento, CA 84279-0092 

Re: Proposed Amendments to Regulation 1684 

Dear Ms. Bueh.ler: 

This letter is submitted on behalf of Yahoo!, AOL, Google, NetChoice and the 
Internet Alliance to provide comments in response to written notification by the State 
Board of Equalization ("BOE") issued on October 14, 2011 concerning the proposed 
amendments to Regulation 1684, Collection 01 Use Tax by Retailers. Specifically, we 
recommend revisions to the amendments to provide clarity and consistency with the 
legislative intent in enacting ABX128/ABlSS as they relate to the Revenue and Taxation 
Code § 6203(C)(5)(A)-(C). 

The proposed amendments to Regulation 1684(c)(5) define the terms 
"advertisement", "solicit" and Usolicltation" for purposes of subdivision (c). As currently 
stated, the regulation is susceptible to an interpretation broader than that intended by the 
California legislature. The Assembly Daily Journal for the 2011-12 Regular Session (see 
Exhibitl) and Fitst Extraordjnary Session (see Exhibit 2) (September 9,2011) provided 
by unanimous consent to print itt the journal a statement of legislative intent clarifying 
the distinction between advertising and activities which rise to the level of solicitation 
sufficient to meet the definition of a "retailer engaged in business in this state" under 
Revenue and Taxation Code § 6203. 1 

Valid regulatory provisions must comply with the state Administrative Procedures 
Act ("Act"). Pursuant to this Act, a regulation must be reviewed for clarity and 
consistency with the law by the Office of Administrative Law prior to submission to the 
Secretary of State.2 A regulation which fails to meet these requirements should not be 
approved and may be judicially declared invalid.3 

\ Pleasc note that the faesimiJe ItIInsmisslon of these exhibits only includes the pertinent legislative intent 
statements, however, the entire documents hllve been in<;ludcd in the original we are sending via first <:Iass 
mail. 

2 Government Code §§ 11340.S, 11349, 11349.1 and 11349.3. See also MorningStar Company V. Slate 
Board 0/ Equa/i::arion, 132 P.3d 249, 254 (Cal. 2006) ilnd Naturls( Actllm Committce v, Dcparlmcnt 0/ 
Paries and Rl!Croat;on, 96 Cal. Rplr.3d 620,624 (Cal. Ct. App. 2009). 

, Id. 
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The following revisions· to the amendments to Resulation 1684 provide clarity 
and consistency with the statement of legislative intent as it relates to activities which 
constitute mere advertislni and therefore, arc not properly categorized as a referral or 
solicitation: 

(3) A retailer is engaged in business in this $tate as defmed in section 6203 
of the Revenue and Taxation Code if the retailer enters into an agreement 
or agreements under which a person or persons in this slate, for a 
commission or other consideration that is based upon completed sales of 
tangible persQnal property, directly or indirectly refer potentIal purchasers 
of tangible personal property to the retailer, whether by an Internet-based 
link or an Internet Web site, or otherwise, provided that; (A) The total 
cumulativo sales price.ofall of the tangible personal property the retailer 
sold to purchasers in California that were referred to the retailer by a 
person or persons in California pursuant to an. agreement or agreements 
described above, in the pm::ed.ing 12 months, is in excess of ten thousand 
dollars ($10,000); and (B) The ietailer, within the preceding 12 months. 
has total cumulative sales oftansible personal property to PUrchCllicrs in 
Callfomia In excc:ss ofone million dollars ($1,000,000). 

The determination as to whether a retailer has made the requisite amount 
of sales to purchasers in California during the preccdins 12 month period 
shall be made at the end of each calendar quarter. A retailer is not 
engaged 10 business In this state pursuant to this paragraph if the total 
cum\lladve JUles price:: ·of all of the tangible personal property the retailer 
sold to purchasers in California that were referred to the retailer by a 
person or persons In CaUfomia pursuant to an agreement or agreements 
described above, in the preceding 12 months, is not in excess of ten 
thousand dollars ($10,000), or if the rctaUert $ total cumulative sales of 
tangible personal property to purchasers in California were not in excess 
ofone million dollars ($1,000,000) in the preceding 12 months. 

For purposes of this paragraph. the terms "refer" or "referral" docs. not 
include online advertising. including those ads tied 12 Intemet search 
engines, banner ads. cligk-thrpugh ads. Cost Per Action ad:;, links to 
re!ailLC[ webskes and similar online advertising servicei. 

For purposes of this paragraph, the term "retailer" includes an entity 
affiliated with 8, retailer within the meaning of Internal Revenue Code 
section 1504, which defines the term "affiliated group" for federal income 
tax purposes. However. this paragraph docs not apply to an agreement 
under which a retailer purchases advertisements from a person in 

• Additional language is underlimro; 
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California. to be delivered onteJevision,radio, in print, on the Internet. or 
by any other medium, unless (A) the advertisement revenue paid to the 
person In californIa QOnsists ofCQIllmissionsor other ~onslderation that is 
based upon completed sales of tangible pcrsooal property and (8) the 
person entering into the agreement with the retailer also directly or 
indirectly solicits potential customers in CaJifomia through the use of 
flyers, newsletters, telephone calls, electronic mail, blogs. microblogs, 
social netwotlcing sites, or other means of direct or indirect solicitation 
specifically targeted at potential customers in this state. 

(5) For purposes ofthis subdivision: 

(A) "Advertisement" means a written. verbal, pictorial, graphic, 
etc. announcement of goods or services for $ale, employing purchased 
space or time in print or electrOnic media, which is given to communicate 
stich infonnation to the general public; 

(B) "SoJkit" means to communicate directly or indirectl), to a 
specific person or specific persons in California in a manner that Is 
intended to and calculated to incite the person or persons to purchase 
tangible personal property fi'om a spcclfw retailer or retailers. The tenn 
solicit does not include ootine advertising, including those ads tied to 
Internet search engines, banner ads, click-through ads. Cost Per Action 
adJ, links to retAiler web$ites and similar online advertising servioes; and 

(C) "Solicitation" means a direct or indirect communication to a 
specific person or specific persons done In a manner that is intended io 
and calculated to incite the person or persons to purchase tangible personal 
property for a specific retailer or retailers. The tennsQjicltatJon does not 
inqlude online advertiSing. including tbose ads tied to Internet search 
engines. banner adL cUck-through ads, Cost Per Astion ads. links to 
retailer website! and similar online advertising services. 
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We appreciate this opportunity to comment on the proposed amendments to Regulation 
1684. Please don't hesitate to contact us if you have any questions or would like 
additional information. 

Very truly yours, 

Tammy Cota, Executive Director 

Internet Alliance 

1615 L Street, NW, Suite] ]00 

Washington, DC 20036 

tammy@intemetalliance.org 


Steve Delbianco 

Executive Director, NetCholce 

1413 K Street, NW 

12111 Floor 

Washington, DC 20005 

sdelbianco@netchoice.org 


Will Castleberry, Vice President, Public Policy 

AOL, Inc. 

1050 K Street, NW 

Suite 340 

Washington, DC 20001 

w.castleberty@teamaol.com 


'Bill Ashworth, Sr. Director, State Government Aff4irs 
. Yahoo!, Inc. 

101 Constitution Avenue, NW 
Suite 800W 
Washington, DC 2000I 
billashw@yahoo-inc.com 

Leslie Miller, Senior Manager, Public Policy 

Google, Inc. 

1600 Amphitheatre Parkway 

Mountain View, CA 94043 

IfiniIIer@google.com 


Enclosure 

mailto:IfiniIIer@google.com
mailto:billashw@yahoo-inc.com
mailto:w.castleberty@teamaol.com
mailto:sdelbianco@netchoice.org
mailto:tammy@intemetalliance.org
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EXHIBIT 1 




l1-1a-l1;06~22PM; 

Issue Paper 12·003 
Submission from Internet Alliance, NetCholce, 
AOL, Inc., Yahool, Inc., and Google, Inc. 

Exhibit 3 
Page 6 of 10 

# 61 10 

Sept. 9. 2011 ASSBMBLY JOURNAL 3161 

CALIFORNIA LEGISLATURE 
2011-12 REGULAR SESSION 

ASSEMBLY DAILY JOURNAL 


Friday, September 9, 2011 


ONE HUNDRED iWENTY·SEVENTH SESSION DAY 


TWO HUNDRED SEVE.NTY-EIGHTH CALENDAR DAY 


AT SACRAMENTO, CALIFORNIA 

NOTE: Official record of roll call votes; all amendments 
considered by the Assembly on this day are on file 
with the Chief Clerk of the Assembly and available on 
request. A list of all measures amended and on which 
amendments were offered is shown on the fmal page of this 
day's Assembly Journal. . 

(PI.... direc;t anv InQIIi'kM and.r8PQIIllny omlulol15 Dr 8fTOfli 10. Minute Clerk: Phon. 9180319-2360) 
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Sept 10, 2011 ASSEMBLY 10URNAL 3261 

LBgisiaUve Intent-Asaembly BID No. 155 
September 9, 2011 

E. Donon. Wilson 
Chiq Cleric ofthe Afslfmbly 

Stare Capirol. Room 3196 

Sacramenro. California 


RE: Letter to the Journal-Assembly BiU lSS 
Dear Mr. Wilson: Wo n:specttully submit this Letter to the Journal to 

documenl the legislative tntent ofAB 155. passed by this body in 2011. 
As the 8umon and co-author of AS ISS. we ure writing to 

clarify our mtent wlth fCaatd. to Revenue and Taxauon Code 
Section 6203(c)(5)(A)-(C).ThCJe provisioDS wctC· meant 10 draw a 
clear line between activities that Qre "mere advertising" versus more 
sufficiently melU1ingful in-state activity that should properly be 
characteriud as "soUcitina business" for purposes of meeting the 
definition ot a "retailer engaged in busiDess in this state." Given the 
evotvinl natunl or online advertising, and the anonymous manner in 
which It may be delivered to online customers. it 1S important to note 
that. in isolation. onUDe udvertisini. including those ads tied to Internet 
search engines, banner ads, click-through ads, Cost PerAction ::u:ls. links 
to retailer websites andsimilar online advertising sc:cvices should not be 
considered a urefermJ" under subpatllgrapb 5(A). nor "direct or indirect 
solicitation specifically taraetec1 at potendal customers in this state" 
under sUbpfl11lSI'llph SCC). Those types of advertising services are 
generated II .. result ot genedc algorithmic functions and ate 
anonymous Dnd paulve in nature and tbU5 do notrUc to the Icvcl or 
referring or soUciting business. ASJ'CCments for such advertising 
services are not covered. unless the person entering the agreement also 
engages in olber activities on behalfof theretaller in this state-such as 
sending tIyers or malting phone caJl&--that are specific411y (,atgeted at 
customers in this state. 

Thank you for the oppornmity to elmfy this matter. 
Sincerely. 

CHARLES M. CALDERON, Assembly Member 
Flfty-eigbth District 

NANCY SKINNER.. Assembly Member 
Fourteenth District 

LONt HANCOCK. State Senator 
Ninth District 

11-16-11;06:22PM; 
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EXHIBIT 2 
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Sept. 9. 2011 A$$8¥BLY JOURNAL 

CALIFORNIA LEGISLATURE 

2011-12 FIRST exTRAORDINARY SESSION.. . 

327 

ASSEMBLY DAILY JOURNAL 

Friday, September 9, 2011 

SIXTY-FOURTH SESSION DAY 

TWO HUNDRED SEVENTY-EIGHTH CALENDAR DAY 

AT SACRAMENTO, CALIFORNIA 

NOTE: Official record of roll call votes; all amendments 
considered by tbe Assembly on this day are on file 
with the Chief Clerk of me Assembly and available on 
request, A list of all measures amended and on which 
amendments were offered is shown on the final page of this 
day's Assembly Journal . 
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Sept.. 10. 201 t ASSEMBLY .10URNAL 337 

ReouEST 'OR UNANIMOUS CONSIN1' TO PRINT IN JOURNAL 
Assembly Member Charles CaJderon was granted unanimous 

consent that the following statement of JegJsladvo intent bi= printed in 
thcJouma1: 

Legiliauv, Inte"t-AuembJy ani No. 28 

September 9,·2011 
E. Dot.rDn Wilson 

Chi6jClerk of rhl! Asst:mbly, 

Stat~ Capllot. Room JI96 


SacrDnwnto, California 

RE: L.euet to \he IoutDal-Asscmbly Bill Xl 28 
(Chapter 7. St;ltulCSof 2011) 

Denr Mr. Wilson: We respectlully ~bmit thts Letter to the Journru. KJ . 
document the Jesislative intent ot my ABXl 28. passed by this body 
itt 2011 and theodgioal blllAB 153 upon wbich ABXl 28 was based. 

As authors of ABXl 28 and AB 1S3. respectively, weare writing to 
clarify our intent with regard to Revenue and 'nwltion Code 
Section 6203(c)(S)(A}-{C). These provisionll were mQant to draw a 
clear line between activJdes tluIt are "mere :ldvcmsina" versus more 
sufficienUy meaningful in-state activity that should properly be 
characterized as "lIOliciting business" Cor purposes of meeting the 
definidon of a .. retailer engaged jn buldness in this state." Given the 
evolving nlltUre of online advertilsing. and the anonymous manoer in 
wbichit may be delivered to oonne 4;;ustomcrs, it is important to note 
thut, in isolation, ooline advertising. including those ads tied to Internet 
search engiaes,banner ads, click-through ads, Celst Per Action ads. links 
to retailer wobsites ;md similjU online advertising IIcrvices should not be 
considered a "refemJ" under subparagrapbS(A). nor "dl~torindkect 
solicitation specifically targeted at potential cunom.cr5 in tbis state" 
under lubpll11llJ11\ph S(C). Those types oC advertising services are 
generated AS. I!. ~sult of generic ·Illgonthmlc functions and are 
anon>:mous And ~~ive in ~ature :lnd thus do not rise to the lev~l of 
refemns or soliciting bU$lneBS. Agreements for such adverusin& 
services are not covered. unless the person enterinJ the agreement al$O 
engages in other octivltie& onbchalror tbe retailer ut this state-such as 
sending nyers or making phone cal1s-chat are specifically WSeted Ilt 
customers in this stato. 

Thanlc you fot the opportunity to cll1rify this matter. 
Sincerely, 

SOB BLUMENFIELD. Assembly Member 
Fortieth District 
NANCY SKINNER. Assembly Member 
Fourteenth District 

MESSAGES FROM THE SENATII 
Sen:!" CMmber. Septembl1l" 10. 2011 

Mr. Speaker: I Ml dirc:lCled lO inronn your honorable body IIIIIl the Setmle Ol\ this 
day odoptcd: 

Senllte Com:urrent Resolution No.2 
OaeOORY P. SCHMlP'l', $ecmlMy ot the Senule 
By Demudcw= McNulty. Au~t8llt Sccrewy 
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1275 Pennsylvania Avenue, NW 

Washington, DC 20004-2415 
SUTHERLAND 202.383.0100 Fax 202.637.3593 

www.sutherlcnd.com 

January 13, 2012 

Ms. Susanne Buehler, Chief 
Tax Policy Division/Sales and Use Tax 
California State Board of Equalization 
450 N Street 
Sacramento, California 94279·0092 

Re: 	 Comments on Proposed Amendments to Regulation 1684 
Collection ofUse Tax by Retailers 

Dear Ms. Buehler: 

AfL"NTA 
AUSTIN 
HOUSTON 
NEW YORK 

TALLAHASSEE 
WASH1NGTOO< DC 

We write to offer comments on the Board of Equalization's ("BOE") proposed 
amendments to Sales and Use Tax Regulation 1684 ("Proposed Regulation") as set forth in the 
Second Discussion Paper, dated December 9,2011. We appreciate BOE staff's response to our 
comments, dated November 18, 20 11, and have provided additional comments as set forth 
below. We welcome the opportunity to discuss our comments with you at any time. 

1. 	 Clarify "Person or Persons in this State" As Referenced In The Affiliate 
Nexus (Click-Through Nexus) Provision. 

AB 155 modifies the definition of "retailer engaged in business in this state" by adding 
6203(c}(5) to include: 

(A) 	 Any retailer entering into an agreement or agreements under which a person or 
persons in this state, for a commission or other consideration, directly or 
indirectly refer potential purchasers of tangible personal property to the retailer, 
whether by an Internet-based link or an Internet Web site, or otherwise, provided 
that both of the following conditions are met: 

(i) 	 The total cumulative sales price from all ofthe retailer's sales, 
within the preceding 12 months, of tangible personal property to 
purchasers in this state that are referred pursuant to all of those 
agreernents with a person or persons in this state, is in excess often 
thousand dollars ($10,000) . 
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(ii) 	 The retailer, within the preceding 12 months, has total cumulative 
sales of tangible personal property to purchasers in this state in 
ex.cess of five hundred thousand dollars ($500,000). 

(emphasis added). 

In our comments dated November 18, 2011, we suggested that "a person or persons in 
this state" should be defined. We further suggested that the BOE should clarify that "a person in 
this state" refers to an individual that is a California resident or a business legal entity that is 
commercially domiciled or headquartered in California. We also suggested that the Proposed 
Regulation make clear that "a person in this state" must be limited to those in-state persons who 
are performing activities to establish or maintain a California market. 

We understand that the BOE staff was not inclined to adopt our recommendations and 
specifically stated in its December 9, 2011 response that "an individual does not need to be a 
resident ofCalifornia and a legal entity does not need to be headquartered or domiciled in 
California in order to perform services in this state." As a result of the BOE's response, we 
request that the BOE implement two clarifications: (1) provide another objective measurement 
for determining whether a person is "in this state"; and (2) make clear that "a person in this stat~" 
must be referring potential California purchasers of tangible personal property to retailer. For 
ex.ample, with respect to the first requirement, if the residence or business address of the person 
that the retailer enters into an agreement with is in this state then the person would be presumed 
to be "in this state" as required by this provision. Without such an objective mechanism, 
retailers may be unable to verify whether the person performs service in this state as was noted 
by the BOE. In addition, with respect to the second clarification. the U.S. Supreme Court has 
held that in order for an agent or representative to establish nex.us for an out-of-state retailer, the 
agent or representative must be establishing or maintaining a market in the state. Thus, it should 
be clarified that the "person in this state" must be conducting activities in California that 
establish or maintain a market for the retailer in California. 

2. 	 Clarify "Direct or Indirect" SoUdtation As Referenced in The Affiliate Nexus 
(Click-Through Nexus) Provision. 

AB 155 also provides certain exceptions to the new definition of "retailer engaged in 
business in this state" set forth in 6203(c)(5)(A) to include: 

(8) 	 An agreement under which a retailer purchases advertisements from a person or 
persons in this state, to be delivered on television, radio, in print, on the Internet, 
or by any other medium, is not an agreement described in subparagraph (A), 
unless the advertisement revenue paid to the person or persons in this state 
consists of commissions or other consideration that is based upon sales of tangible 
personal property . 
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(C) 	 Notwithstanding subparagraph (B), an agreement under which a retailer engages a 
person in this state to place an advertisement on an Internet Web site operated by 
that person, or operated by another person in this state, is not an agreement 
described in subparagraph (A), unless the person entering the agreement with the 
retailer also directly or indirectly solicits potential customers in this state through 
use of flyers, newsletters, telephone calls, electronic mail, blogs, microblogs, 
social networking sites, or other means ofdirect or indirect solicitation 
specifically targeted at potential customers in this state. 

(D) 	 For purposes ofthis paragraph, "retailer" includes an entity affiliated with a 
retailer within the meaning of Section 1504 of the Internal Revenue Code. 

(emphasis added). 

The BOE staffhas indicated that it disagrees that the words "directly or indirectly" 
require further clarification. Thus, Sutherland requests that the BOE staff provide additional 
examples to illustrate when a solicitation is "indirect." 

The following examples are suggested: 

Example I. Hiking.com contains links to retailers' websites that allow customers to click 
through to the website to purchase hiking gear and accessories. Hiking.com receives a 
commission for each click-through that results in a completed sale based on an agreement with 
each retailer. Hiking.com posts reviews via the Internet of the various products sold via the 
links. Hiking.com does not solicit customers for these retailers, and therefore will not create 
nexus for the retailers. 

Example 2. Hiking.com contains links to retailers' websites that allow customers to click 
through to the website to purchase hiking gear and accessories. Hiking.com receives a 
commission for each click-through that results in a completed sale based on an agreement with 
each retailer. Hiking.com posts reviews via the Internet of the various products sold via the 
links. In addition, Hiking.com also post advertisements and messages on Facebook and sends 
"tweets" via Twitter regarding the various products sold via the links. Hiking.com does not 
solicit customers for these retailers, and therefore will not create nexus for the retailers. 

Example 3. Tunes.com allows customers to listen to music samples and offers 
suggestions regarding which songs customers should purchase based on the customers' stated 
musical preferences. Tunes.com posts a variety of click-through links to retailers' web sites 
offering for sale music described on the Tunes.com website, and receives a commission from 
those retailers based on completed sales. Tunes.com does not solicit customers for these 
retailers; however, Tunes.com has advertising agreements with other unrelated third parties to 

http:Tunes.com
http:Tunes.com
http:Tunes.com
http:Tunes.com
http:Tunes.com
http:Hiking.com
http:Hiking.com
http:Hiking.com
http:Hiking.com
http:Hiking.com
http:Hiking.com
http:Hiking.com
http:Hiking.com
http:Hiking.com
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send emails to potential customers promoting the retailers' websites offerings. Tunes.com does 

not solicit customers for these retailers and therefore will not create nexus for the retailers. 


3. Remove Rebuttable Presumption in Proposed Regulation 1684(b)(2) 

The Proposed Regulation adds section (b)(2) which provides: 

Except as provided in subdivisions (c) and (d), there is a rebuttable presumption 
that a retailer is engaged in business in this state as defined in 6203 of the 
Revenue and Taxation Code if the retailer has any physical connection to 
California besides a connection with customers in California that is exclusively by 
means of interstate commerce, such as by common carrier, the United States mail, 
or interstate telecommunication. 

As stated in Sutherland's comments dated November 18, 2011, the BOE should strike 
language creating a rebuttable presumption that a retailer is doing business in this state "if the 
retailer has any physical connection to California besides a connection with customers that is 
exclusively by means of interstate commerce." Prop. Reg. 1684(b)(2). As stated previously, the 
rebuttable presumption is beyond the scope of the statute. The statute does not contain a 
presumption. Furthermore, a retailer should not be presumed to be doing business in this state 
when it lacks sufficient connection with this state to justify imposition of sales or use tax under 
the Commerce and Due Process Clauses of the United States Constitution. In cases where a 
sufficient connection is not evident, the burden should rest with California to show it has 
jurisdiction to impose a sales and use tax rather than with the taxpayer to disprove jurisdiction. 

In addition, Sutherland maintains that "any physical connection to California" is 
insufficient to satisfy the Commerce Clause's substantial nexus standard under Nat 'I Geographic 
Society v. Calif Bd. ofEqualization, 430 U.S. 551, 556 (1977). However, even if Subsection 
(b )(2) met this standard, the term "physical connection" requires further clarification. For 
example, use of a third party contractor to perform warranty and repair work arguably creates a 
physical connection to California and is not a connection that is "exclusively by means of 
interstate commerce," but the Board has determined that this level of connection is insufficient to 
create substantial nexus for the out-of-state retailer engaging the third party contractor. The term 
"physical connection" should be changed to "physical presence" to be consistent with the Quill 
physical presence standard. The use ofthe term "physical presence" rather than "physical 
connection" is consistent with BOE staffs First and Second Discussion Papers, which reaffirm 
"[i]n the absence of congressional action, the bright-line rule established in National Bellas Hess, 
Inc. v. Department ofRevenue ofthe State ofIllinois, 386 U.S. 753 (1967), that a retailer must 
have a 'physical presence' in a taxing state in order for that state to impose a use tax collection 
obligation on the retailer is still applicable today." (citations omitted) First Discussion Paper at 
4; Second Discussion Paper at 4 . 

http:Tunes.com
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4. 	 Revise Amendments to Proposed Regulation 1684(d)(1)- Web Pages and 
Internet Service Providers 

The Proposed Regulation modifies the "Web Pages and Internet Service Providers" 
exception set forth in (d)( 1) to indicate that only use of an ''unrelated third party's" computer 
server on the Internet is excepted. In its November 18, 2011 letter, Sutherland indicated that the 
BOE's proposed revision would attempt to limit California's existing computer server exemption 
set forth in the Proposed Regulation to use of an unrelated third party server and that such a 
change would be in violation of the federal Internet Tax Freedom Act ("ITF A"). 

In response to Sutherland's November 18, 2011 comments regarding the Proposed 
Regulation, BOE staff indicated: "the recommended amendments merely recognize that a 
retailer may establish a substantial nexus with California by having its property, including a 
computer server, in this state." Second Discussion Paper at 26. Given the BOE staff's stated 
intent, we recommend the following amendments to Subsection (d)(I): 

(1) Web Pages and Internet Service Providers. The use of a computer server on the 
Internet to create or maintain a World Wide Web page or site by an out-of-state retailer will not 
be considered a factor in determining whether the retailer has a substantial nexus with California.1. . 
unless the computer server located in California is owned or leased by the out-of-state retailer. 
No Internet Service Provider, On-line Service Provider, internetwork communication service 
provider, or other Internet access service provider, or World Wide Web hosting services shall be 
deemed the agent or representative of any out-of-state retailer as a result of the service provider 
maintaining or taking orders via a web page or site on a computer server that is physically 
located in this state. 

We appreciate your consideration of our comments. 

Sincerely, 

(/h1 () ~ 
~ I'~M~~ 

Michele Pielsticker 
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Jaouary 1.3,2012 

Ms. Susaooe Buehler, Chief 
Tax Policy Division 
Board of EquaJ.D:atioo 
450N Street 
P.O. "Box 942879 
Sacramento, CA 94279-009~ 

R.e: 	 Interested party co:rnmjents: Proposed State Board of EqualizAtion Regulation 1684, Collectioll 
ojUre T ax ~'Retailers 

Dear Ms. Buehler: 

MuniServices recclved and . iewed the Second Discussion Paper for proposed Reguhltion 1684 to 
implement the provisions 0 AB 155 (Cha.pter 313, Statues of2011). AB 155 expands the definition 
of "retailer engaged.in b . 88 in this state." We continue to be pleased with the direction of the 
proposed regulation. 

As previously discussed. M . mcel has been a partner of local governrne:nt for over 30 years and 
has always encouraged and orted efforts to enforce the law for the collection and remittance of 
use taxes. MuniServices su orted.AB 155~ this year we will support H.lt. 3179 (co-authored by 
Califor:nia Congresswoman ackie Speier), the Maiketplace Equity Act of 2011. As currently drafted 
the bill would level the pl:a field between out-of-s~te online retailers and in-state brick-and
mortar stores by providing &amework for states to require that out-of-state seDers collect and 
report the taxes due on th reta.ilsales. H.R. 3179 would have less impact on current sales tax law 
and could be implemented ner and without any negative impact to current sales tax law. 

We look forward to woIki.d.g with Board Staff on the shaping of Regulation 1684, and the 
subsequent collection of uSe taxes. The estimates of unpaid taxes at approximately $1.1 billion 
annually, with approxU::natt;1y $200 million from online purchases are mucb needed .revenues for the 
State and local governments to provide basic servicc:s. 

Sincerely. 

~Il<~~ 
Brenda NaJ:3yan 
Dire<:tor of Government Rdations 

http:orted.AB
http:engaged.in
http:www.MuniServices.com


REGULATION HISTORY 


TYPE OF REGULATION: Sales and Use Tax 
REGULATION: 1684 
TITLE: Collection ofUse Tax by Retailers 
PREPARATION: Robert Wilke 
LEGAL CONTACT: Bradley HellerlRobert Tucker 

The proposed regulatory amendments implement Revenue and Taxation Code section 6203, as 
amended by Assembly Bill No. 155 (Stats. 2011, ch. 313), which will change the definition of 
"retailer engaged in business in this state" operative September 15, 2012, or January 1,2013. 

HISTORY OF AMENDMENTS: 

February 28,2012: Business Taxes Committee (BTC) Meeting 
December 22, 20 II : 2nd Interested Parties Meeting (Culver City) 
December 20, 2011: 2nd Interested Parties Meeting (Sacramento 
November 2, 2011: 15t Interested Parties Meeting (Culver City) 
October 31,2011: 15t Interested Parties Meeting (Sacramento) 
September 15, 2011: Topic Placed on BTC Calendar 

Sponsor: Board Staff 

Support: None 

Oppose: None 
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450 N ST 

SACRAMENTO, IFORNIA 

FEBRUARY 28, 2012 

---000--

MR. HORTON: Ms. Olson, what is our ne it 

MS. OLSON: Our next item on today's is 

t iness Taxes Committee. Ms. Yee is ir of 

t t committee. 

Ms. Yee. 

MS. YEE: Thank you very much. -

o y, let me have staff come up on is item. 

We have one issue before the Business Taxes 

ttee today and that's proposed amendme s 

gulation 1684, collection of use tax by retailers. 

And I'll ask Ms. Buehler and Mr. ller to 

l this issue. 

Good morning. 

MS. BUEHLER: Good morning. I am Susanne 

ler with the Sales and Use Tax With me 

is Bradley Heller from our 

We have one agenda item r ttee this 

mo ng. Staff requests your roval rization 

publish our proposed amendments to lation 1684, 

collection of use tax by retailers. 

Proposed amendments implement, inte and 

ma cific the amendments made to venue and 

Taxation Code Section 6203, by Se ion 3 of sembly 

Bill 155, which will change the definition of "retailer 

Electronically signed by Juli Jackson (001-06S-206-4972) 01SdSa2c-727 c-4f3e-b228-aebcdd1 fdOde 
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engaged in business in this st ,n operative 

S tember 15th, 2012 or January 1st, 2013. 

At this point I will turn it to Mr. Heller, who 

will provide tional information, after which we'd be 

happy to answer any questions have. 

MS. All right, k you. Good morni 

MR. Good morni Members of the 

Board. Again, 'm Bradley Heller wi the Board's 1 

Department. 

And I just wanted to ion that AB 155 

lifornia a s t ial nexus st e and set fo 

several examples of how -- or I ould say two speci c 

examples of how an out-of-st e retailer may est Ii a 

substantial nexus with California when a member of 

retailer's corrmonly controlled g performs services 

in California, or the retailer's affiliate performs 

services in Ii rnia for the retailer. 

There re, Board staff analyz AB 155, 


legislature's statement of int regarding AB 155, both 


deral and State case law rega sUbstantial nexus, 


and all of rested parties' comments. 

And staff is re amendments to 

Regulation 1684 t staff thin or staff believes 

are necessary to out-of-st e retailers notice 

California is now a substantial nexus state, clari 

types of in-state services that can give rise to 

controlled group nexus under AB 155 and that -- and 

clarify that yare services t help a retailer 

Electronically signed by Juli Jackson (001-065-206-4972) 015d5a2c-727 c-4f3e·b228·aebcdd1 fdOde 
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1 establish and/or maintain a California market because 

2 those are the types of services the US Supreme Court has 

3 previously concluded create a substantial nexus for a 

4 retailer in a taxing state. 

5 And also we want - and also have recommended 

6 clarifying that an out-of-state retailer will establish 

7 affiliate nexus with California under AB ISS if the 

8 retailer enters into an agreement under which a person 

9 or persons in the state actually solicit California 

10 customers and that the legislature did not intend for 

11 out-of-state retailers to establish affiliate nexus 

12 solely because they purchased anonymous and passive 

13 online advertising, as opposed to engaging in more 

14 meaningful in-state activity that can be properly 

IS characterized as solicitation. 

16 Board staff's recommendations are based upon 

17 the best available factual information at this time and 

18 all of our understanding of available resources. 

19 And, again, we're both available to answer any 

20 questions you may have and we're recommending that the 

21 Board adopt - or publish the proposed amendments -

22 recommended amendments, excuse me. 

23 MS. YEE: Thank you, Mr. Heller. 

24 Discussion, Members? 

25 MR. RUNNER: I just have questions here -

26 MS. YEE: Ms. Steel. 

27 MS. STEEL: - that presumption, the - it's 

28 very tough to have the presumption requires for any 

Electronically signed by Juli Jackson (001·06S·206-4972) 01SdSa2c-727c-4f3e-b228-aebcdd1 fdOde 
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1 retailer's prove it. 

2 So, can you explain little more about that 

3 presumptions? That's my first question. 

4 And second stion is rd di 't approve 

S here who's liable? I guess it's the store owners. 

6 third, that one time certification that 

7 you know, they to certified eve year 

8 they have to ly it, t you know, how many staff 

9 is going to work on it and how much it's going to cost 

10 ins ad of ing that only one time certification and 

11 then when there is any change they can report us back. 

12 I think 's much better to do it. 

13 So, can you just answer those three questions? 

14 MR. Sure. Ms. Steel, could you 

IS restate middle question? I don't think I totally 

16 rstood you were asking. 

17 MR. RUNNER: tIs from t first go 

18 presumptions part. 

19 MR. HELLER: Okay, about how it applies to a -

20 MS. S Right, ri 

21 MR. HE cific retailer? 

22 MR. RUNNER: Right, right. 

23 MR. R: rfect, 0 y. Thank you. 

24 Essentially, as I indica before, ISS 

25 a a substantial nexus state, whirna sCali 

26 which means t if a retailer s a substantial nexus 

27 with Cali rnia, retailer's required to ister to 

28 collect Cali rnia use tax. 

Electronically signed by Juli Jackson (001-065-206-4972) 015d5a2c-727 c-4f3e-b228-aebcdd1 fdOde 
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Federal - federal case law, particularly 

Supreme Court cases, have establis what they call a 

physical presence test for est i ing whether or 

determining whet an out-of-state retailer has a 

substantial nexus. 

And r t test, sically, if a retailer 

s a physical sence in the taxi state and t 

physical presence is -- is not considered so sli that 

it cannot support a use tax colle ion obligation, then 

that physical presence alone is sufficient for t State 

impose a use tax collection ligation. 

The reme Court has clearly de what 

is "the slightest physical sence." We have a few 

cases out there with examples. 

MS. S So, we are waiting for that ruling 

or -

MR. We are waiting for 

is point. I don't believe t Supreme Court s any 

cases on its ket or any t I'm expect to get 

there any t soon that would further clari what is 

the slightest presence. 

And it's essentially a facts and circumstances 

test where you have to look at the physical presence 

and, essentially, compare circumstances th the 

ones that t rt has ruled on before and termine 

whether or not we feel that ey're so sli that it 

wouldn't reasonable or would be too bu orne to 

impose a use tax collection igation for on a 

Electronically signed by Juli Jackson (001-065-206-4912) 015d5a2c-121c-4f3e-b228-aebcdd1fdOde 
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retailer who just who had se min 1 contacts. 

And, so, in this case, reason staff's 

recommendi a presumption is really to let retailers 

know if they have a physical presence in 

lifo a, then essentially, r federal Supreme 

Court cases, they are required to register -- they have 

a substantial nexus with Cali rnia and they're requi 

to register to collect ifornia use tax unless their 

sence is so slight, under the 1 ted dance we 

have, that y can -- that y at, basically, 

Cali rnia's proh ted under the ral 

constitution from iring them to register. 

And in that case, we've cre ed the presumption 

to make sure that retailers understood at really if 

they do a physical sence and staff knows y 

have a physical presence, staff's going to ct them 

to provide info ion to establish that they are 

that their sence is so slight it can't support a 

use tax obli lon. 

Otherwise, I kit's -- we'll proce to 

assume that that physical sence creates a substantial 

nexus and we wanted create this presumption so that 

retailers don't think they can just have a little 

contact here and a little physical presence there and 

then ignore our notices when we cont them have no 

preparation in advance r explaining how -- how the 

Supreme Court's interpretation of t interstate 

commerce clause protects them. 

Electronically signed by Juli Jackson (001-065-206-4972) 01SdSa2c-727c-4f3e-b228-aebcdd1fdOde 
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And, so, it's really our hundred percent 

intention of just prov ng real advance notice to those 

out of-state retailers. And, in addition, the way that 

it's worded is it's a completely rebut Ie presumption. 

It doesn't apply until a retailer actually has a 

physical sence in Cali a. 

And then we also tri to add language 

consis with other Supreme Court cases that clarifies 

that you -- that re is no physical presence as long 

as a retailer maintains all of their contacts through 

interst e telecommunications and interstate -

interstate liveries through common carriers. 

MR. RUNNER: how we going to dif rentiate 

slight sentation? I mean, how - the presumption 

g saIl stores, whenever they use for the 

internet, just like, you know, using somebody else's 

company that's pres ation to so slight 

pres ation, how you going to -- how we go to gure 

it out that, you know, what's slight presentations? 

I really cannot understand that we are 

really givi them - it's not I cannot rstand 

it's we are not really giving them right gui lines 

right there. 

"Slight presentation" what is -- exactly what 

slight presentations? 

MR . Ms. Steel, I absol ely appreciate 

your concern and if I had a lot more guidance and re 

was more -- if the US Supreme Court had expla d 

ectronically signed by Juli Jackson (001-065-206-4972) 015d5a2c-727 c-4f3e-b228-aebcdd1 fdOde 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Pa 10 

exactly what the bri line of "slight is to 

substantial" actually is, then staff would be 

recommending incorporating it into the regulation and 

provi ng that gui to retailers. 

, honestly, staff's in t same position u 

are. We would Ii to have t guidance from some 

court if we if it was available, but right now the 

Supreme has just on a few cases. They've 

said in a few circumstances something was too 

slight, but they really have not ruled. And t y've 

also indicat in a few cases when something was more 

t too -- or more than the slightest. 

But they've really never d any kind of bright 

line rule it appears to be a completely facts and 

circumstances test that's Ii as long as re is 

some I person or property physically locat in the 

state and it's a -- kind of a cumulative test. 

So, t t's the main reason why we really felt 

rather than printing a bright line test, which we can't 

do at this time, we really wanted to warn retailers t 

t Y need to ak with their tax counsels be 

comfortable in their own -- in t ir own underst ng 

of consti tional case law regarding i erst ate COITillerCe 

that they don't have substantial nexus. So that if we 

do see it with the physical presence and we contact 

them, they can quickly ain to us why they don't 

aren't required to register. 

And that's really the whole basis for t t 
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presumption. And, again, we ink it's completely 

consistent with all of supreme Court's 

interpretations of interstate commerce clause. 

MS. STEEL: It seems like sumption itself is 

tall re ilers are responsible, no matter that 

they use, how slight it is because if you don't know 

guidelines here -- and we don't know the gui lines-

how tax counsels know t they going to advise their 

own taxpayers that - you know, how to report that? 

So, you know, that sumption really hurts 

I mean, you know, for s language comes in with a 

presumption really thers me. 

Second thing is for the one time certification, 

instead of that we have to ask them to do every 

year that how many people how many affili ions 

out there that they have to do that? And how many 

ople has to be on full time to check all these that, 

you know, y really did they really applied 

another certification annually or not? 

I mean, why don't we change to one t 

certification and re is any change, they can 

report to us, so, you knows we can change status. 

Why we printing t that annual certi cation requi ? 

MR. HELLER: Thank you the question, 

Ms. Steel. 

Essentially -- well, first of all, let me just 

you some background on the origin of the provision and 

then I can ki of, I ink, hopefully answer the 
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1 questions about why we're recommending it and 

2 some input on how or why we might want to it if 

3 t ard sees things differently than what staff's 

4 recommending. 

5 rst off, ~ew York has implemented an 

6 affiliate nexus statute and their Department of nance 

7 Revenue has adopted provisions for retailers to 

8 est ish that their agreements are not the types of 

9 a s that create affiliate nexus in New York. 

o And these provisions are substantially bas on 

11 those. And the New York provisions also have same 

12 annual certification requirement. 

3 So, first and foremost, we were looking to 

4 New York as a kind of a template. And then seeing if 

15 ir provisions were - seemed reasonable to us 

16 li rnia. We have made a couple of modifications to 

17 take out one of the requirements that New York impos 

18 whi was a requirement that the agreement not low r 

19 t payment of a commission or similar types of 

20 sation to the affiliate. We've deleted that since 

21 t doesn't seem to be a critical element for creati 

22 af liate nexus, although it's - it's one el 

23 could looked at in whole fact pattern. 

24 In this case, though, we kept the annual 

25 certifi ion requirement, essentially because we really 

26 with New York that we didn't want to encourage 

27 ret lers to just obtain one certification, s 

28 very beginning of a contract, and then, say, go off and 
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then ignore the af liate's activities indefi ly, say 

- I mean it could be rever, hundreds of years even, 

t retically if we don't any requirement that y 

ever to check in with that retailer again. 

there's really nothing under those 

circumstances to prevent a retailer from just accepting 

that one certification, ignoring fact t t ir 

that the affiliate may doing any number of thi s 

, essentially, never be required check on 

again being e to discla all knowl of 

whatever solicitation ivities t that affiliate 

ght be conducting way in future, even, say, five 

or s years in ture. 

th that sa ,though, it's we're not 

suggesting t this is the only way to address 

affili s. And is provision itself is really is 

not a requirement in sense that we're imposing a 

requirement t every person who enters into a contra 

Wl someone they think is an affiliate include this 

provis or they will have nexus. 

This provision is just an Ie of a way 

where retailers can change can incorpo e provisions 

into their agreement - to show that their ement 

is not one 0 these types of agreements that -- t's 

for solicitation a ivity. 

And, so, if Board's more comfo e with 

an annual or an initial certification, I think staff 

could -- we've talked about t idea a little bit and 
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we think it's administerable. 

We wou probably pre r, though, that we 

change what the ce ification says, to some gree, and 

then some language to the effect they're 

certifying, you know, they have not solicited under 

the agreement and will not solicit r the 

agreement and that y will notify retailer if y 

do solicit under the agreement any time. 

then think under those circumstances then 

the retailer doesn't need to ep checking up on them. 

If the - they would ne to go ahead noti the 

ailer if they're going to be soli ting, but at 

least -- in our mind it creates some mechanism so t 

it's not just an autopilot certi cation that goes in a 

file and is being relied on 20 years later with no 

understanding of the factual circumstances. 

But, in, it was, you know, our best -- our 

best effo to try to show retailers how y can set up 

their agreements in a way that makes it expressly state 

t this is not a solicitation-type ement tIs 

designed to create that type of -- or hire a person to 

solicit in California under circumstances that would 

create affiliate nexus. 

So -

MS. STEEL: So, how about cost r staff -

staffing and annual certification requirement? 

MR. HELLER: Well, I'll again 

MS. STEEL: How many -

Electronically signed by Juli Jackson (001-065-206-4972) 015d5a2c-727c-4f3e-b228-aebcdd1 fdOde 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 15 

MR. HELLER: The retailers themselves, if they 

se to go this way, will -- well, their own - their 

own costs would on how many times that y put 

is statement in their agre s. 

And if y have put is ln a thous 

ements wi a thousand affili es and the annual 

re irement's in re, then they want enforce 

t with their af liates, y're go to be 

required -- the retailer themselves -- to go and 

t those certi cations. 

There's really noth at all that staff 

would be invo at that st And the re iler 

would just be mai aining those certificates in case the 

rd was to start an investi tion into whether or 

not 	-- or even re, I should say, as opposed to 

stigate just inquire into whether that retailer 

contacts California and the retailer would 

the 	certifi s available to sUbstantiate whatever 

reements it d have with affiliates in Cali rnia 

't create affiliate nexus. 

MS. S So, what you are saying is we don't 

ne the extra sta ng for ? 

And se thing is every time y do 

renew their certification annually, then you just put 

one into file and then you're not even going to 

look at it until investigation started? 

So, and one t certification, I mean, 

it's almost same ing here. Seems like you just put 

Electronically signed by Juli Jackson (001-065-206-4972) 	 015d5a2c· 727 c-4f3e·b228-aebcdd1fdOde 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 16 

se, you know, in file you're going 

even look at it. And we don't ne extra staffing. 

And then plus on you know, when investi tion 

sta ed, you those t they really did every 

year, annually or not. 

I don't see the ference tween t, you 

know, you do a one t certification or annual 

ce ification reo Seems like just more work for 

taxpayers at this time that they to apply it eve 

ar. 

Well, my comment is done. Thank 

MS. YEE: Thank u, Ms. Steel. 

r discussion, Members? 

MS. MANDEL: Sorry, just breathing. 

MS. YEE: Okay. I wanted to pose a e of 

stions. 

First I wanted to thank staff for working 

through se re atory amendments. I think is is a 

ic that lS fluid, at best. And ce ainly trying to 

corral all of the existing autho ties to t to fa ion 

a regul ion to compliment AB 155 its set of 

llenges. 

My concern t I want to address really 

relates to the issue of online adve ising. And I just 

wanted to t a sense of how we're vi ng some of these 

authorities you relied upon. 

The current dra includes language t I 

lieve had been provided by some of online 
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rtisers and se are the ones who are doi 

rtising that is the result of algorithmic tions 

t are anonymous and pass in nature, as 

re rred to earlier in your i roduction. 

And I was just curious as to kind of where -

what authority relied on r that? I know during 

first interest parties' meeting there was some 

that this concept of re rral that was included 

in bill may possibly ended to ine 

ising and so there was nd of a different view 

how to look at some of se entities t were 

doi more of is passive anonymous-t of 

ising. 

But could you just comment on kind 0 how you 

up with particular p sion of t reg it 

its current form? 

MR. Absolutely, Ms. Yee. thank 

you r the question. 

First off, staff was let me - I me go 

k. The sta itself in affiliate nexus 

sions basically uses e fferent terms. It 

uses the term "re r.n It also uses the re rs to it 

as "a referral" refer or referral and also 

"solicit" and advertising -- and/or isements. 

And, essentially, we it's clear the 

sta that isements are not intended be 

nexus-creating a ivities and t soliciting clearly is 

int d to be a nexus-creating activity, as it was even 
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before AB 155 was enacted. And that staff was confused 

whether -- what refer and referral exactly meant as to 

mean where it laid in between advertising and soliciting 

and how to look at a specific, let's say, online 

activities as one or the other. 

And, essentially, the statements of intent from 

the authors of AB 155 and ABX 128 were provided to the 

Board staff and indicated that -- at least -- or I 

should say, shed a whole lot of light on the 

legislature's intent with regard to where they, at 

least, thought the line needed to be drawn as far as 

determining when something online crosses from being 

advertising to soliciting. 

And I think we used this to kind of inform our 

understanding of what the legislature meant by "refer" 

and "referral." And when we -- when we look at the 

statements of legislative intent, it seemed apparent 

that the legislature was was not trying to create a 

new, expanded definition of solicitation and that they 

were really trying to direct the Board to -- to find 

substantial nexus when, in fact, somebody's doing 

something that's traditionally considered soliciting, 

but via the internet or any other. 

And, so -- and they weren't trying to say -

start a slippery slope that converts what used to be 

considered advertising before AB 155 into a soliciting 

activity if it really didn't meet the traditional 

definition of -- adver -- or soliciting beforehand. 
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We also understood from the legisla that in 

ir minds that they had consi red general forms of 

onl adve ising, including, I think it was, ads 

generated by internet search ines, banner 

click-through , cost r action ads links to 

re ilers' websites. And y con uded that those were 

gene ly anonymous passive in nature and they It 

t when an advertisement's anonymous passive in 

nature, it really s fall in what they intended as an 

adve isement and it's not t tionally considered a 

solicitation and they dn't int for Boa , in 

interpret refer re rral, to kind of bring at 

kind of adve ising a ivity into definition of 

soliciting or treat it as creat substantial nexus. 

With that, we also recei comments 

recommending language be included in the proposed amend 

- or the recommended amendments. And staff considered 

that language very carefully and did not incorporate it 

verbat We tried to consi r the comments as well as 

the statements of intent from legislature. 

And, ess ially, as oppos to incorpor ing 

language that just simply said, "The terms refer or 

referral do not clude online advertising," we added 

language l cating that y do not incl onl 

advertising rated as a result of gorithmic 

functions that is anonymous and ssive in nature, such 

as ones identified by legislature, the ads tied 

to internet search engines, banner , et cetera. 
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And, so, 's really process that we went 

through in rna our recommendations with re to 

se definitions and how we 100 at the legislature's 

intent in formulating our recommendation. 

MS. YEE: Okay. I ciate that. 

A couple of concerns I about that 

is, 1, as I all to earlier, technology is ing 

so rapidly and I wanted to insure the flex lity of 

this Board to able to refle any changes t could 

happen in the rtising mar lace or in technology 

-- such that these ric algori c 

ctions, in , aren't anonymous or pass 

nature, you know, going forwa And, so, Id that 

happen, the Boa would have no flexibility to 

reopen the reg to amend it to try to refle what 

new reality is. 

Is correct? 

MS. MANDEL: Well 

MR. Well, this poi I mean, we'd 

first be - to look at whether or not the regu 

whether or the regulato language lied once we 

understood what the additional facts were. 

And it's possi e it could limiting. 

We might ne to reopen it to clarify kinds of 

online adve ising meet the -- what's the intended i a 

of the of the anonymous, pass rtising as 

opposed to type of ne activities t appear 

advertisi are really, in fact, soliciting. 
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And, so, I would just have to know what all 

cts are be re I would say r sure whe r or not 

we'd have to the regulation or if the rd could 

just conclude t this langua doesn't apply to a 

specific activity. 

MS. Okay, I can ciate t. 

What if functions were actually rolled 

or manipulated a salesperson? 

MR. Well, I ink that would be a 

major difference, at least in our underst ng, that 

really -- assumi it was desi where it's - there 

is an individual rolling it, it probably wouldn't be 

ssive in nature. 

MS. Uh-huh. 

MR. And I don't think that is 

inition would Y if it's really a rson who's out 

re, like a sale rson ta ting specific 

communications at customers in our state. 

MS. Okay. My 0 r concern really 

relates to t rity. authority was a letter to 

Journal - Mr. Horton, I think, can reciate 

s - it was actual Ie slative int stated in 

legislation's itself and it was a last e 

clarification by the authors 0 the bill. So, I don't 

consider that to adopted, least on substantive 

policy by the legislature. 

And, so, I -- I really many resistant to having 

t be part of e record as underlying hority 
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for this. And I just want to know that this Board has, 

you know, the maximum flexibility to re-visit this issue 

should there be, as I said, changes in technology or in 

the advertising market. 

So, I I just have a real problem with 

including that as a part of the record for rulemaking, 

the letters to the Journal. 

MS. MANDEL: I don't think it's the first time 

that the Board's looked at that type of material. 

MS. YEE: It may not be, but I also understand, 

having monitored this bill and the timing of this 

letter, it was on the last day of the session, it was a 

contentious bill. 

And I think, frankly, if this was what they 

meant and thought they could get the votes for this 

bill, it would be in the bill. And it wasn't. 

So, I I'm concerned about that and just what 

it means in terms of our flexibility as a Board to, you 

know, re-visit these issues going forward. 

Mr. Horton? 

MR. HORTON: Yeah, I would share those concerns 

and particularly if this issue is ever litigated. We 

often move forward in anticipation of looking at the 

legislation, regulation and so forth, neither of which 

is clarified until it's litigated. 

In that environment, if that's -- if the basis 

of that is the intent and subsequent intent, subsequent 

to the -- the deliberation of the bill, it's going to 
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very little wei ln the cess. 


2 And - but I'm also cognizant of fact t 


3 the regulato cess, I believe, you know, that 


has autho ty to shou exercise that 

authority at whatever point that we deem necessary to 


6 modify t legislation -- I mean t regulation based on 


7 current - current act ties. 


8 And, so, in re rds to Ms. Yee's stion, I 


9 think t at any point in t in ch we k that 


Board is of the ion t the Ie slation is no 

11 longer relevant, based on just evolution in the 

12 industry, we should make se adjustments, even if 

3 happens to relatively soon, as we be to sort of 

14 implement this. 

And Ms. Steel's concern, I lieve, has merit 

16 too, to the extent of trying to just see what actual 

17 implic ions are relat to pra ice, even though it 

18 may not cost us something even though I don't 

19 icipate taxpa r really having an onerous 

responsibility relat to the annual ce ification. In 

21 fact, I see it as a check balance and will actually 

22 fit them. Because the un rtunate part is that a 

23 subsequent stigation, whe r they this or 

24 don't it, is not go to relieve them of the 

Ii lity, if, in , they of not complied wi the 

26 law as it exists. So, it's good have a check and 

27 balance place. 

28 So, you know, but, you know, is is this 
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is this is a work in progress. 

MS. YEE: I mean I'm prepared to, obviously, 

support the amendments, but I'm -- I'm just really 

having monitored what happened on the legislation, I'm 

really loathe to think that letters to the Journal are 

going to be -

MR. HORTON: Yeah. 

MS. YEE: cited as authority. 

MR. HORTON: Well, maybe -- we're actually 

citing that as authority? 

Mr. Heller? 

MR. HELLER: Mr. Horton, we're not citing it as 

authority, we are explaining, though, at least in 

staff's view, that staff did interpret the statute in 

light of that statement of intent. 

And I think if the Board was to authorize 

publication of the recommended amendments today, staff 

could clarify that -- that the statement of intent isn't 

a part of a binding statute, that the Board's looking at 

it as just a -- you know, as just what it is, it's the 

author's comments about their intent. And that it's -

the Board's still free to re-visit the issue and, you 

know, determine whether -- basically is it bound by that 

statement of intent like it was a statute and certainly 

can -- has the authority to determine whether or not any 

activity is soliciting or referring or referrals and can 

re-present the regulation itself if there's new facts. 

MS. YEE: Yeah, I mean, I -
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MS. MANDEL: Go ahead. 

MS. YEE: I think it's hard -- it's 

difficult not to acknowledge the letters. Obviously, 

the authors, you know, did want to make this 

clarification. 

I just don't want us to utilize the letter or 

their stated intent as support or, you know, just 

authority one way or the other with respect to what 

we're doing with this regulation. 

It's out there. It really has no force of law. 

But I also -- but even refrain from citing it as support 

for what we're doing in this regulation. 

And I -- and I think that really then maintains 

the maximum flexibility for this Board. 

MR. HORTON: Yeah. Member Yee? 

MS. YEE: Yes, Mr. Horton? 

MR. HORTON: Maybe some cumulative language -

preponderance of the evidence -- not evidence, but the 

intent. So, we're incorporating our thought process to 

indicate that we're looking at the statute and we're 

interpreting the statute. 

And we're looking at all of the variables that 

went into the legislature in determining those factors. 

So, in its totality that information has informed us and 

led us to this conclusion. 

And I'm sure that there's -- for the linguistic 

people out there, there are one or two words to 

accomplish that. 
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MS. YEE: Yeah, I mean I if -- short of 

withdrawing these letters as part of the record of 

rulemaking, I would say we not cite them specifically 

MR. HORTON: Yes. 

MS. YEE: as authority or support or 

anything. 

We can certainly acknowledge them as part of 

the record, but I just want it to be neutral. So, that 

we have the ability to re-visit this. 

MR. HORTON: Okay. 

MS. MANDEL: So-

MS. YEE: Ms. Mandel. 

MS. MANDEL: -- but it's my understanding from 

the definition of "advertisement" that -- that the 

better advertisers get at slicing and dicing the online 

community so that they can put up more targeted -- so 

that their advertising's more targeted, you know, just 

like it might be depending on what magazines they might 

advertise in, but that they they may be reaching 

eyeballs that might be more or less interested, that 

that that sort of targeted advertising is still 

advertising because it's -- it's anonymous. 

I mean, it's not like they're sending an e-mail 

to my e-mail address. Is that -- as opposed to 

solicitation, just figuring out how to target the -- the 

audience of the banner ads is -- is still an 

advertisement. 

MR. HELLER: Ms. Yee, though -- or excuse me, 
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pardon me, Ms. Mandel, sorry. 

MS. MANDEL: We both have rk hair, it's okay. 

MR. Ms. Mandel, me, that's -

that's really staff's understanding of like the current 

state of advertising online right now. And I think 

that's consist with what the Ie slature's 

understanding is too, at least the au rs' state, based 

on their stat s of intent. 

And we ink that generally r ad and 

click-through while they still they're 

still optimizi ir placement, say, so they're 

trying to t in t of, you know, a that's more 

likely to interested in clicking on ad to see 

products for sale, there -- we don't ink that they're 

at the level now t there's -- that y're being 

targeted in same way that somebody who's calling a 

list of phone rs of California resi s to ask 

them to buy cific cts are target 

solicitations. 

And we 't think they are in t same way 

that somebody who's Ii a paid -- a salesman sending 

e-mails directly to lifornia customers, t ing to 

solicit sales. 

And, so, at t s point we think t's 

exactly - your rstanding's exactly how 

treatment of of ine advertising 1S now. And 

if it doesn't all, it would stay way, but 

if it slowly becomes something that really s look 
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15 

20 

25 

28 

1 Ii t equivalent of targeting a customer se 

2 an e-mail, soliciting them for a particular cus 

3 retailer or calling them and soliciting r a 

4 rticular retailer or going to their front r 

and asking them to purchase someth 

6 tIs the kind of activity that we think is soliciti 

7 k the legislature agreed that's solicit 

8 And we'll keep our eyes open if t , s t 

9 t aces what - what is currently onl 

in the future. But right now we 't 

11 t tIs happening or see it happening in 

12 MS. YEE: Okay. I think it's not it's 

13 conce Ie that it could happen. I think it's more 

14 
Ii ly to happen than not, but that's - it's my own 

sense. 

16 Ms. Mandel. 

17 MS. MANDEL: I am not going to say i 

18 else. 

19 MS. YEE: Okay, all right. 

All right, Members, any 0 r scussion? 

21 MR. HORTON: No. 

22 MS. YEE: Okay. Hearing none, is re a 

23 motion? 

24 MR. HORTON: Move to au rize Ii the 

sal given the discussion by Boa 

26 MS. YEE: Actually, let me clari that. 

27 
With respect to the discussion, you want 

28 I mean, I was proposing two things, I am open. 
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One would to be not include t letters to 

1 in the rulemaking file to OAL 

MR. HORTON: So moved. 

MS. YEE: Or okay. 

MS. STEEL: Objection. 

MS. YEE: What's that? 

MS. STEEL: Objection. 

MS. YEE: Okay, I'll second motion. 

Further discussion? 

MS. MANDEL: Yeah. 

MS. YEE: Ms. Mandel. 

MS. MANDEL: I have a question r well, 

we're not at the point of making a rulema file 

cause rulemaking file, as I underst it, doesn't 

until this thing -- what we're doi now is we 

are voting, if it gets approved, to s it i 0 the 

rmal rulemaking process and that it's start of 

t rmal rulemaking process with notice t has 

tever it has in it, which Miss -- whi y can tell 

us cause I'm having a brain freeze really 

s that and that the rulemaking file itself 

snIt include, necessarily, all of in rmational 

stuff t came to the Committee, whi is why when we 

rmal hearing, people who comments to 

ma t same comments allover agaln. 

Does that -- that's my unders of where 

rulemaking file really is. 

MR. HELLER: Ms. Mandel, if I d just add? 
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In -- rally, your rstanding's correct, 

emaking file is prepared a er the Boa 

rizes publication. 

However, as part of initial statement of 

reasons, we generally, as part of our procedure, we 

l ify the issue paper or Chief Counsel memorandum 

t staff's s to the Boa Members wi all of 

its recommendations as a document that the a Members 

reli upon in rna ng their decision to go and 

approve publication of the recommendations set rth in 

t document. 

And, so, in this case, se -- all of the 

e bits I s ldn't say -- the exh its to our 

issue paper incl include com -- all of the 

s from interested parties that we thought were 

relevant for t y. And, so, t se, at least under our 

practice, se would included as just -- it 

would still be its to the issue paper. the 

issue paper, under our current practice, would be 

i ified as a document that t Board reli upon. 

we can make it expressly clear that the rd did 

not 	rely upon statement of intent in the way that 

Board's alre indicated, a er we've i tified 

issue paper itself as a document that the ard did 

rely upon. 

And, mainly, it's just cause the rd -- we 

do feel like in most cases the rd does rely on the 

issue papers and ief Counsel memos for the sis of 
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the ral analysis. And, so, tIs our current 

edure. I just want to make rd aware of it 

in case and if you do to inst us to not 

refer the issue r, we can. 

It's just I'm not sure t the Office of 

Administrative would think. They may still think 

the Boa relied on it and we u have i ified it, 

but we're ce inly going to follow Board's 

direction and I just wanted to make that clear, so 

MS. YEE: 1 right. k you, . Heller. 

Motion by Mr. Horton, okay, I have se d, to 

authorize publication of proposed amendments and 

to -

MS. MANDEL: you -- can you just lit it, 

split motion? 

MS. YEE: Okay. 

MS. MANDEL: You can -

MS. Mr. Ho on, you want to remake 

motion? 

MR. HORTON: Yes, sure furcate motion, 

first motion is to wow, bi it. 

We would probably to take t motion as is 

if it ils, then take up second motion because 

they're interconnected, I would think. 

Would that your sire, Ms. I? 

MS. MANDEL: 11, I'm 0 y with the 

amendments, I'm just I just think I'd abstain on the 

other ece, so 
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MR . Okay. 

MS. L: - that's 

MR. Move to move to adopt the 

amendments as p sed - well, stri that. 

MS. Authorize publication. 

MR. I move to ize publication, 

with the exclusion of -- move to au rize publication, 

as-is. 

MS. E: Yeah, okay. 

All right, we have a motion by Mr. Horton to 

authorize i ion of the propos amendments. 

I'll second that motion. 

Please call the roll. 

MS. ON: Ms. Yee? 

MS. Aye. 

MS. ON: Mr. Horton? 

MR. Aye. 

MS. SON: Ms. Steel? 

MS. STEEL: No. 

MS. OLSON: Ms. l? 

MS. MANDEL: Aye. 

MS. SON: Motion carries. 

MS. Okay, se motion? 

HORTON: Move to exclude the 's the 

letter call ? 

MS. E: Letters to Journal. 

MR. HORTON: Letters to the Journal as t 

supporting documents for the amendments. 
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MS. YEE: Okay. Motion by Mr. Ho on to 

excl letters to the Journal, which - Ass 1y 

1, as supporting documents for t p sed 

arne s. 

I will 

MR. HORTON: In and of themselves. 

YEE: Yeah. 

MR. HORTON: In and of themselves. 

MS. YEE: I will second that motion. 

ease call the roll. 

MS. OLSON: Ms. Yee? 

MS. YEE: Aye. 

MS. OLSON: Mr. Horton? 

MR. HORTON: Aye. 

MS. OLSON: Ms. Steel? 

MS. STEEL: No. 

MS. OLSON: Ms. Mandel? 

MS. MANDEL: Abstain. 

MS. OLSON: Motion carries. 

MS. YEE: Okay, I just want to sure, is 

staff - are you clear about that? 

MR. We're very clear. 

MS. YEE: Okay, thank you very much. 

MR. HELLER: Thank you. 

MS. YEE: That concludes the iness Taxes 

t e. Thank you very much. 

MR. HORTON: Thank you. 

---000--
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REPORTER'S IFI 

State of Cali rnia 

ss 

County of Sacramento 

I, JllLI PRICE JACKSON, Hearing Reporter r the 

Cali rnia State rd of Equalization certify that on 

FEBRUARY 28, 2012 I recorded verbatim, in shorthand, to 

best of my ility, the ceedi in the 

above-entitled hearing; t I transcri d the shorthand 

writing into typew ting; that the ceding pages 1 

through 33 constitute a complete and accu e 

transcription of shorthand writing. 

ed: March 19, 2012 

JULI JACKSON 

Hea ng Reporter 

Electronically signed by Juli Jackson (001-065-206-4972) 015d5a2c·727c-4f3e·b228·aebcdd1fdOde 



 

 

ESTIMATE OF COST OR SAVINGS RESULTING 

FROM PROPOSED REGULATORY ACTION 


Proposed Amendment of Sales and Use Tax Regulation 1684, Collection of Use Tax By 
Retailers 

STATEMENT OF COST OR SAVINGS FOR NOTICE OF PUBLIC HEARING 

The State Board of Equalization has detennined that the proposed action does not impose 
a mandate on local agencies or school districts. Further, the Board has determined that the action 
will result in no direct or indirect cost or savings to any State agency, any local agency or school 
district that is required to be reimbursed under Part 7 (commencing with Section 17500) of 
Division 4 of Title 2 of the Government Code or other non-discretionary cost or savings imposed 
on local agencies, or cost or savings in Federal funding to the State of California. 

The cost impact on private persons or businesses will be insignificant. This proposal will 
not have a significant adverse economic impact on businesses. 

This proposal will not be detrimental to California businesses in competing with 
businesses in other states. 

This proposal will neither create nor eliminate jobs in the State of California nor result in 
the elimination of existing businesses or create or expand business in the State of California. 

Statement t· J ~ - -..., 
Prepared by U4tit...~~ Date 7/6' Ill-.

~~,~~.~~~----

f'Jiichard Bennion, Regulations Coordinator 

Approved by -..5...I--.dZ:=~~!---;r::--+-~.c:::::::..~-- Date _-/.</;_/_0--,-/_;;1_~__ 

If Costs or Savings are Identified, Signatures of Chief, Fiscal Management Division, and 
Chief, Board Proceedings Division, are Required 

Approved by ___________________________________ Date 
Chief, Financial Management Division 

Approved by ___________________________________ Date 
Chief, Board Proceedings Division 

NOTE: 	 SAM Section 6660 requires that estimates resulting in cost or 
savings be submitted for Department of Finance concurrence 
before the notice of proposed regulatory action is released . 

Board Proceedings Division 
1017105 
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NAME 

e Board of Equalization 

I 400 

STATE OF CALIFORNIA - DEPARTMENT OF FINANCE 

ECONOMIC AND FISCAL IMPACT STATEMENT 
(REGULATIONS AND ORDERS) 

99 (REV. 1212008) See SAM Section 6601 - 6616 for Instructions and Code Citations 

cc"r-mJ",c NUMBERPERSON 

916-445-2130Richard E. Bennion 
NOTICE 

Title 18, Section 1684, Collection of Use Tax by Retailers Z 

ECONOMIC IMPACT STATEMENT 


A. ESTIMATED PRIVATE SECTOR COST IMPACTS (Include calculations and assumptions in the rulemaking record.) 

1. Check the appropriate box(es) below to indicate whether this regulation: 

D a. Impacts businesses and/or employees D e. Imposes reporting requirements 

D b. Impacts small businesses D f. Imposes prescriptive instead of performance 

D c. Impacts jobs or occupations D g. Impacts individuals 

D d. Impacts California competitiveness [l] h. None of the above (Explain below. Complete the 
Fiscal Impact Statement as appropriate.) 

h. (cont.) Sec Attached 

(If any box in Items 1 a through g is checked, complete this Economic Impact Statement.) 

2. Enter the total number of businesses impacted: Describe the types of businesses (Include nonprofits.): 

Enter the number or percentage of total businesses impacted that are small businesses: _______ 
r the number of businesses that will be created: ____________ eliminated:______________________________________ 


Explain: 


4. Indicate the geographic extent of impacts: D Statewide D Local or regional (List areas.) ..:...:_______________________________________ 

5. Enter the number of jobs created: or eliminated: ___ Describe the types of jobs or occupations impacted: _________________________ 

6. Will the regulation affect the ability of California businesses to compete with other states by making it more costly to produce goods or services here? 

DYes D No If yes, explain briefly: 

B. ESTIMATED COSTS (Include calculations and assumptions in the rulemaking record.) 

1. What are the total statewide dollar costs that businesses and individuals may incur to comply with this regulation over its lifetime? $ 

a. Initial costs for a small business: $______ Annual ongoing costs: $____ Years: 

b. Initial costs for a typical business: $______ Annual ongoing costs: $____ Years: 

c. Initial costs for an individual: $ _______ Annual ongoing costs: $____ Years: 

ri~~~OCOoom~co~~~mQocru~ _________________________________________________________________________ 
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 1212008) 

2. If multiple industries are impacted, enter the share of total costs for each industry: 

~-------------------------
3. If the regulation imposes reporting requirements, enter the annual costs a typical business may incur to comply with these requirements. (Include the dollar 

costs to do programming, record keeping, reporting, and other paperwork, whether or not the paperwork must be submitted.): $ _________ 

4. Will this regulation directly impact housing costs? DYes D No If yes, enter the annual dollar cost per housing unit: _____ and the 

number of units: _____ 

5. Are there comparable Federal regulations? DYes D No Explain the need for State regulation given the existence or absence of Federal 

regulations: 

Enter any additional costs to businesses and/or individuals that may be due to State - Federal differences: $ 

C. ESTIMATED BENEFITS (Estimation of the dollar value of benefits is not specifically required by rulemaking law, but encouraged.) 

1. Briefly summarize the benefits that may result from this regulation and who will benefit: 

2. 	 Are the benefits the result of : D specific statutory requirements, or D goals developed by the agency based on broad statutory authority? 

lain:--------------------___________________________-----

3. What are the total statewide benefits from this regulation over its lifetime? $ 

D. ALTERNATIVES TO THE REGULATION (Include calculations and assumptions in the rulemaking record. Estimation of the dollar value of benefits is not 
specifically required by rulemaking law, but encouraged.) 

1. List alternatives considered and describe them below. If no alternatives were considered, explain why not: 

2. Summarize the total statewide costs and benefits from this regulation and each alternative considered: 

Regulation: Benefit: $ ------ 
Cost: $____________ 

Alternative 1 : Benefit: $____________ Cost: $ ------ 
Alternative 2: Benefit: $________ Cost: $____________ 

3. Briefly discuss any quantification issues that are relevant to a comparison of estimated costs and benefits for this regulation or alternatives: 

4. Rulemaking law requires agencies to consider performance standards as an alternative, if a regulation mandates the use of specific technologies or 

equipment, or prescribes speCific actions or procedures. Were performance standards considered to lower compliance costs? DYes D No 

ain: 

E. MAJOR REGULATIONS (Include calculations and assumptions in the rulemaking record.) Cal/EPA boards, offices, and departments are subject to the 
following additional requirements per Health and Safety Code section 57005. 
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008) 

1. Will the estimated costs of this regulation to California business enterprises exceed $10 million? DYes D No (If No, skip the rest of this section.) 

lY describe each equally as an effective alternative, or combination of alternatives, for which a cost-effectiveness analysis was performed: 

Alternative 1: ___________________________________________________ 

Alternative 2: 

3. For the regulation, and each alternative just described, enter the estimated total cost and overall cost-effectiveness ratio: 

Regulation: Cost-effectiveness ratio: $ __________$------------------------
Alternative 1 : Cost-effectiveness ratio: $ __________$--------------------------
Alternative 2: Cost-effectiveness ratio: $ __________$------------------------

FISCAL IMPACT STATEMENT 


A. FISCAL EFFECT ON LOCAL GOVERNMENT (Indicate appropriate boxes1 through 6 and attach calculations and assumptions of fiscal impact for the current 
year and two subsequent Fiscal Years.) 

D 1. Additional expenditures of approximately $ in the current State Fiscal Year which are reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code. Funding for this reimbursement: 

D a. is provided in _________ ' Budget Act of ______ or Chapter _________' Statutes of _______ 

D b. will be requested in the Governor's Budget for appropriation in Budget Act of 
---~(F~IS~C~A~L~YE~A~R~)----- -----------

Additional expenditures of approximately $ in the current State Fiscal Year which are not reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code because this regulation: 

D a. implements the Federal mandate contained in 

D b. implements the court mandate set forth by the 

court in the case of vs.--------------------- --------------------

D c. implements a mandate of the people of this State expressed in their approval of Proposition No. ________ at the _________ 

election; (DATE) 

D d. is issued only in response to a specific request from the 

D e. will be fully financed from the ____________-===-=::-=c::-::::-:::=-:_____________authorized by Section 
(FEES, REVENUE, ETC.) 

___________________ofthe____________________________Code; 

D f, provides for savings to each affected unit of local government which will, at a minimum, offset any additional costs to each such unit; 

D g. creates, eliminates, or changes the penalty for a new crime or infraction contained in ____________________ 

Savings of approximately $ _______annually. 

D 4. No additional costs or savings because this regulation makes only technical, non-substantive or clarifying changes to current law regulations. 
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 2-98) 

~ 5. No fiscal impact exists because this regulation does not affect any local entity or program. 

06. .other. 

B. FISCAL EFFECT,oN STATE G.oVERNMENT (Indicate appropriate boxes 1 through 4 and attach calculations and assumptions of fiscal impact for 

the current year and two subsequent Fiscal Years.) 

1. 	Additional expenditures of approximately $ _______.In the current State Fiscal Year. It is anticipated that State agencies will: 

D a. be able to absorb these additional costs within their existing budgets and resources. 

b. 	 request an increase in the currently authorized budget level for the _______f,1SCa1 year. 

02. Savings of approximately $ in the current State Fiscal Year. 

I2J 3. No fiscal impact exists because this regulation does not affect any State agency or program. 

04 . .other. 

C. F,ISCAL EFFECT .oN FEDERAL FUNDING .oF STATE PR.oGRAMS (Indic.p'e epPf".:';:-fate boxes 1 through 4 and attach calculations and assumptions 
of fiscal impact for the cutTent year and two subsequent Fiscal Years.) 

01. Additional expenditures ~f approximately $_________,in the current State Fiscal Year. 

2. 	Savings of approximately $ in the current State Fiscal Year. 

[2] 3. No fiscal impact exists because this regulation does not affect any federally funded State agency or program. 

04 . 

APPR.oVAUC.oNCURRENCE 

DEPARTMENT .oF FINANCE 2 

APPR.oVAUC.oNCURRENCE Exempt under SAM section 6660 

TITLE 

Regulations Coordinator 

DATE 

1. 	 The signature attests that the agency has completed the STD. 399 according to the instructions in SAM sections 660~80. and understands the 
impacts of the proposed rulemaking. State boards. offices, or departments not under an Agency Secretary must have the form signed by the highest 
ranking official in the organization. 

2. 	 Finance approval and signature is required when SAM sections 6600-6670 require completion of the Fiscal Impact Statement in the STD. 399. 
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Addendum to Economic and Fiscal Impact 

Statement (STD. 399 (Rev. 12/2008)) for the Proposed Amendments to 

California Code of Regulations, Title 18, Section 1684, 

Collection ofUse Tax by Retailers 

Revenue and Taxation Code sections (sections) 6203 and 6226 collectively require a "retailer 
engaged in business in this state" to register with the Board and collect California use tax from 
its California customers. Also, section 6204 makes a retailer personally liable for any California 
use tax it fails to collect from its California customers, as required by section 6203. 

California Code of Regulations, title 18, section (Regulation) 1684, Collection ofUse Tax by 
Retailers, currently requires "[r]etailers engaged in business in this state as defined in Section 
6203" to register with the Board, collect California use tax from their California customers, and 
remit the use tax to the Board. The regulation also provides that such retailers are liable for 
California use taxes that they fail to collect from their customers and remit to the Board. 
(Regulation 1684 does not regulate the health and welfare of California residents, worker safety, 
or the state's environment.) 

Section 6203, subdivision (c), as amended by Assembly Bill No. 155 (Stats. 2011, ch. 313.), will 
define the term "retailer engaged in business in this state" more broadly then current section 
6203, subdivision (c), and the amendments made to subdivision (c) by AB 155 will become 
operative on either September 15,2012, or January 1,2013. Once new subdivision (c) is 
operative, subdivision (c) will provide that the term "retailer engaged in business in this state" 
means "any retailer that has substantial nexus with this state for purposes of the commerce clause 
of the United States Constitution and any retailer upon whom federal law permits this state to 
impose a use tax collection duty" and provide that retailers with substantial nexus, include, but 
are not limited to, retailers with commonly controlled group and affiliate nexus (as discussed in 
detail in the initial statement of reasons). Therefore, a retailer that has a "substantial nexus" with 
California, including a retailer with commonly controlled group nexus or affiliate nexus, will be 
required to register with the Board to collect California use tax when the amendments made to 
section 6203, subdivision (c) by AB 155 become operative, regardless of whether the Board 
adopts amendments to Regulation 1684. 

The Board's proposed amendments to Regulation 1684 will help retailers better understand 
whether they are obligated to register to collect California use tax when the amendments made to 
section 6203, subdivision (c) by AB 155 become operative by: 

• 	 Making Regulation 1684 consistent with the amendments made to section 6203 by AB 
155; 

• 	 Providing notice to retailers that California will be a "substantial nexus state" and that a 
retailer with a physical presence in California will be required to register to collect 
California use tax when the amendments made to section 6203 by AB 155 are operative, 
unless the retailer can show that its physical presence is so slight that Article I, section 8, 
clause 3 of the United States Constitution (the Commerce Clause) will not permit 
California to impose a use tax collection obligation on the retailer or the retailer is 
otherwise exempt from the requirement to register to collect use tax; 



 

 

 

• 	 Incorporating the new commonly controlled group nexus provisions added to section 
6203, subdivision (c)(4), by AB 155, defining the phrase "in cooperation with" as used in 
subdivision (c)(4), and clarifying that subdivision (c)(4) only applies when a member of 
an out-of-state retailer's commonly controlled group is perfonning in-state "services" that 
help the out-of-state retailer to establish or maintain a California market for sales of 
tangible personal property; 

• 	 Incorporating the new affiliate nexus provisions added to section 6203, subdivision 
(c)(5), by AB 155; clarifying the phrases "commission or other consideration" and 
"commissions or other consideration that is based upon sales of tangible personal 
property," as used in section 6203, subdivision (c)(5); clarifying that the detennination as 
to whether a retailer has made the requisite amount of sales to purchasers in California 
during the preceding 12 month period to be engaged in business in California under 
section 6203, subdivision (c)(5) shall be made at the end of each calendar quarter; 
clarifying that, for purposes of section 6203, subdivision (c)( 5), an individual is in 
California when the individual is physically present within the boundaries of California 
and a person other than an individual is in California when there is at least one individual 
physically present in California on the person's behalf; clarifying that the affiliate nexus 
provisions do not apply to a retailer's agreement with any person, unless an individual 
solicits potential customers under the agreement while the individual is physically present 
within the boundaries of California; creating a means by which a retailer may effectively 
establish that its agreement is not the type of agreement that can give rise to affiliate 
nexus under section 6203, subdivision (c)(5) by utilizing contractual tenns and factual 
certifications; defining the tenns "advertisement," "individual," "person," "solicit," and 
"solicitation" for purposes of applying section 6203, subdivision (c)( 5); and providing 
examples illustrating the application of the new affiliate nexus provisions of section 
6203, subdivision (c)(5); and 

• 	 Providing notice that a retailer may establish a substantial nexus with California by 
having its property, including a computer server, in this state (as discussed in detail in the 
initial statement of reasons.) 

Furthennore, the Board's proposed amendments to Regulation 1684 are consistent with section 
6203, as amended by AB 155, the proposed amendments will become operative when new 
section 6203 becomes operative on September 15, 2012, or January 1,2013, and shall not have a 
retroactive effect, and the proposed amendments will not impose any new taxes or expand any 
retailer's use tax collection obligation beyond the use tax collection obligation imposed by new 
section 6203 when the amendments made to section 6203 by AB 155 become operative (as 
discussed in detail in the initial statement of reasons). Therefore, based upon the foregoing 
infonnation and all of the infonnation in the rulemaking file, the Board has detennined that the 
adoption of the proposed amendments to Regulation 1684: 

• 	 Will not have a significant, statewide adverse economic impact directly affecting 
business, including the ability of California businesses to compete with businesses in 
other states; 

• 	 Will neither create nor eliminate jobs in the State of California nor result in the 

elimination of existing businesses nor create or expand business in the State of 

California; 
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• 	 Will not have a significant effect on housing costs; 
• 	 Will result in no direct or indirect cost or savings to any state agency, any cost to local 

agencies or school districts that is required to be reimbursed under part 7 (commencing 
with section 17500) of division 4 of title 2 of the Government Code, other non
discretionary cost or savings imposed on local agencies, or cost or savings in federal 
funding to the State of California; and 

• 	 Will not impose a mandate on local agencies or school districts, including a mandate that 
is required to be reimbursed under part 7 (commencing with section 17500) of division 4 
of title 2 of the Government Code. 

In addition, the Board is not aware of any cost impacts that a representative private person or 
business would necessarily incur in reasonable compliance with the proposed regulatory action, 
separate and apart from compliance with the amendments made to section 6203 by AB 155. 
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Notice of Proposed Regulatory Action 

The State Board of Equalization Proposes to Adopt 


Amendments to California Code of Regulations, Title 18, 


Section 1684, Collection of Use Tax by Retailers 


NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by 
Revenue and Taxation Code (RTC) section 7051, proposes to adopt amendments to 
California Code of Regulations, title 18, section (Regulation) 1684, Collection ofUse Tax 
by Retailers. Regulation 1684 implements, interprets, and makes specific the provisions 
ofRTC sections 6203 and 6226, which collectively require a "retailer engaged in 
business in this state" to register with the Board and collect California use tax from its 
California customers, and RTC section 6204, which makes a retailer personally liable for 
any California use tax it fails to collect from its California customers, as required by 
section 6203. The proposed amendments make the regulation consistent with, further 
clarify, and implement the amendments made to RTC section 6203 by Assembly Bill No. 
(AB) 155 (Stats. 2011, ch. 313.), which changed the definition of "retailer engaged in 
business in this state." 

PUBLIC HEARING 

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California, 
on May 30 - 31, 2012. The Board will provide notice of the meeting to any person who 
requests that notice in writing and make the notice, including the specific agenda for the 
meeting, available on the Board's Website at lvww.boe.ca.gov at least 10 days in advance 
of the meeting. 

A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as 
soon thereafter as the matter may be heard on May 30 or 31, 2012. At the hearing, any 
interested person may present or submit oral or written statements, arguments, or 
contentions regarding the adoption of the proposed amendments to Regulation 1684. 

AUTHORITY 

RTC section 7051. 

REFERENCE 

RTC section 6203. 

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 
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Existing Federal Law Regarding the Collection of State Use Tax 

Article I, section 8, clause 3 of the United States Constitution expressly authorizes the 
United States Congress to "regulate Commerce with foreign Nations, and among the 
several States" (Commerce Clause). In Quill Corporation v. North Dakota (1992) 504 
U.S. 298, the United States Supreme Court explained that: 

• 	 The Commerce Clause grants Congress affirmative legislative authority and, by 
its own force, prohibits certain state actions that interfere with interstate 
commerce (Id. at p. 309); 

• 	 Subject to Congress's legislative authority, the Commerce Clause prohibits a 
state from requiring a retailer engaged in interstate commerce to collect the 
state's use tax unless the retailer has a "substantial nexus" with the state (see id. 
at p. 311); 

• 	 In the absence of congressional action, the bright line rule, established in 
National Bellas Hess, Inc. v. Department ojRevenue ojthe State ojIllinois 
(1967) 386 U.S. 753, that a retailer must have a "physical presence" in a taxing 
state in order for that state to impose a use tax collection obligation on the 
retailer is still applicable today (see id. at pp. 317-318); and 

• 	 National Bellas Hess interpreted the Commerce Clause as establishing a "safe 
harbor" prohibiting a state from requiring a retailer to collect that state's use tax 
if the retailer's only connection with customers in the state is by common carrier 
or the United States mail, which, in the absence of congressional action, is still 
applicable today (see id. at p. 315). 

Further, the United States Supreme Court has historically agreed that the safe harbor 
established in National Bellas Hess (and reaffirmed in Quill) is limited and does not 
apply when a retailer's "connection with the taxing state is not exclusively by means of 
the instruments of interstate commerce." (National Geographic Society v. California 
Board oJEqualization (1977) 430 U.S. 551, 556 [quoting from and affirming the 
California Supreme Court's decision in National Geographic Society v. State Board oj 
Equalization (1976) 16 Ca1.3d 637, 644].) The United States Supreme Court has 
specifically found that the safe harbor does not apply to an out-of-state retailer that has 
established a place ofbusiness in the taxing state, even if the retailer's in-state business 
activities are unrelated to the retailer's sales of tangible personal property to customers in 
that state. (Id. at p. 560.) The United States Supreme Court has specifically explained 
that the safe harbor does not apply if a retailer attempts to negate its connection with a 
taxing state by organizing itself or its activities in such a way as to "departmentalize" its 
connection with the taxing state so that the connection is isolated from the retailer's 
obvious selling activities. (Id. at pp. 560-561.) This is so regardless of whether the 
connection involves an in-state person who may be characterized as an employee, agent, 
representative, salesperson, solicitor, broker, or independent contractor, and regardless of 
whether the activities creating the connection are directly related to the retailer's sales of 
tangible personal property to customers in the state. (Ibid.; see also Scripto, Inc. v. 
Carson Sherif.f(1960) 362 U.S. 207,211-212.) The United States Supreme Court has 
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also specifically found that the safe harbor does not apply if a retailer has "property 
within [the taxing] State." (National Geographic Society, supra, 430 U.S. at p. 559 
[quoting National Bellas Hess].) 

In addition, the California Supreme Court previously held that "the slightest [physical] 
presence" in California would be sufficient to create a substantial nexus between a 
retailer and this state. (National Geographic Society, supra, 16 Ca1.3d at p. 644.) 
However, the United States Supreme Court did not agree with the California Supreme 
Court's slightest presence standard on appeal (National Geographic Society, supra, 430 
U.S. at p. 556); and the United States Supreme Court subsequently held that a retailer did 
not have a substantial nexus with a taxing state solely because the retailer licensed a few 
customers to use software on a few floppy disks located within the taxing state. (Quill, 
supra, 504 U.S. at p. 315, fn. 8.) (The initial statement of reasons contains a more 
detailed discussion of federal and state case law regarding substantial nexus.) 

Current California Law Regarding the Collection of Use Tax 

Currently, RTC sections 6203 and 6226 collectively require a "retailer engaged in 
business in this state" to register with the Board and collect California use tax from its 
California customers. Also, RTC section 6204 makes a retailer personally liable for any 
California use tax it fails to collect from its California customers, as required by section 
6203. Regulation 1684 requires "[r]etailers engaged in business in this state as defined in 
Section 6203" to register with the Board, collect California use tax from their California 
customers, and remit the use tax to the Board. The regulation also provides that retailers 
are liable for California use taxes that they fail to collect from their customers and remit 
to the Board, as required. 

Currently, the operative provisions ofRTC section 6203, subdivision (c)(1) through (3), 
define the term "retailer engaged in business in this state" by providing that: 

"Retailer engaged in business in this state" as used in this section and 
Section 6202 means and includes any of the following: 
(1) Any retailer maintaining, occupying, or using, permanently or 
temporarily, directly or indirectly, or through a subsidiary, or agent, by 
whatever name called, an office, place of distribution, sales or sample 
room or place, warehouse or storage place, or other place of business. 
(2) Any retailer having any representative, agent, salesperson, canvasser, 
independent contractor, or solicitor operating in this state under the 
authority of the retailer or its subsidiary for the purpose of selling, 
delivering, installing, assembling, or the taking of orders for any tangible 
personal property. 
(3) As respects a lease, any retailer deriving rentals from a lease of 

tangible personal property situated in this state. 


The current operative provisions of section 6203, subdivision (d)(l), address the taking of 
orders over the Internet by providing that: 
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F or purposes of this section, "engaged in business in this state" does not 
include the taking of orders from customers in this state through a 
computer telecommunications network located in this state which is not 
directly or indirectly owned by the retailer when the orders result from the 
electronic display of products on that same network. The exclusion 
provided by this subdivision shall apply only to a computer 
telecommunications network that consists substantially of online 
communications services other than the displaying and taking of orders for 
products. 

In addition, the current operative provisions of section 6203, subdivision (e), provide that 
a retailer is not a "retailer engaged in business in this state" ifthat retailer's "sole physical 
presence in this state" is to engage in limited convention and trade show activities, as 
specified. 

Currently, Regulation 1684 does not define the full scope of the phrase "retailer engaged 
in business in this state," as defined in RTC section 6203. Instead, Regulation 1684, 
subdivision (a), provides, in relevant part, the following guidance regarding the meaning 
ofthe phrase "retailer engaged in business in this state," as currently defined by section 
6203, subdivisions (c) and (d): 

Any retailer deriving rentals from a lease oftangible personal property 
situated in this state is a "retailer engaged in business in this state" and is 
required to collect the tax at the time rentals are paid by his lessee. 

The use of a computer server on the Internet to create or maintain a World 
Wide Web page or site by an out-of-state retailer will not be considered a 
factor in determining whether the retailer has a substantial nexus with 
California. No Internet Service Provider, On-line Service Provider, 
internetwork communication service provider, or other Internet access 
service provider, or World Wide Web hosting services shall be deemed the 
agent or representative of any out-of-state retailer as a result of the service 
provider maintaining or taking orders via a web page or site on a computer 
server that is physically located in this state. 

A retailer is not "engaged in business in this state" based solely on its use 
of a representative or independent contractor in this state for purposes of 
performing warranty or repair services with respect to tangible personal 
property sold by the retailer, provided that the ultimate ownership ofthe 
representative or independent contractor so used and the retailer is not 
substantially similar. For purposes of this paragraph, "ultimate owner" 
means a stock holder, bond holder, partner, or other person holding an 
ownership interest. 

4 




Currently, Regulation 1684, subdivision (b), also incorporates the current provisions of 
section 6203, subdivision (e), regarding convention and tradeshow activities. 

RTC Section 6203 as Amended by AB 155 

RTC section 6203, subdivision (c), as amended by AB 155, will define the term "retailer 
engaged in business in this state" more broadly then current section 6203, subdivision (c), 
and provide that the term means "any retailer that has substantial nexus with this state for 
purposes of the commerce clause of the United States Constitution and any retailer upon 
whom federal law permits this state to impose a use tax collection duty." 

RTC section 6203, subdivision (c)(1) through (3), as amended by AB 155, will provide 
that the term "retailer engaged in business in this state" specifically includes, but is not 
limited to, retailers engaged in the activities described in current section 6203, 
subdivision (c)(l) through (3) (quoted above). Subdivision (c)(4), as added to section 
6203 by AB 155, will further provide that "retailer engaged in business in this state" 
specifically includes, but is not limited to, any retailer that is a member of a "commonly 
controlled group," as defined in RTC section 25105, and is a member of a "combined 
reporting group," as defined by the Franchise Tax Board (FTB) in Regulation 25106.5, 
subdivision (b)(3), "that includes another member of the retailer's commonly controlled 
group that, pursuant to an agreement with or in cooperation with the retailer, performs 
services in this state in connection with tangible personal property to be sold by the 
retailer ...." 

In addition, subdivision (c)(5)(A), as added to RTC section 6203 by AB 155, will provide 
that the term "retailer engaged in business in this state" specifically includes, but is not 
limited to "[a]ny retailer entering into an agreement or agreements under which a person 
or persons in this state, for a commission or other consideration, directly or indirectly 
refer potential purchasers of tangible personal property to the retailer, whether by an 
Internet-based link or an Internet Web site, or otherwise," but only if: (1) "The total 
cumulative sales price from all of the retailer's sales, within the preceding 12 months, of 
tangible personal property to purchasers in this state that are referred pursuant to all of 
those agreements with a person or persons in this state, is in excess of ten thousand 
dollars ($10,000)"; and (2) "The retailer, within the preceding 12 months, has total 
cumulative sales of tangible personal property to purchasers in this state in excess of one 
million dollars ($1,000,000)." 

However, subdivision (c)(5)(B), as added to RTC section 6203 by AB 155, will provide 
that: "An agreement under which a retailer purchases advertisements from a person or 
persons in this state, to be delivered on television, radio, in print, on the Internet, or by 
any other medium, is not an agreement described in subparagraph (A), unless the 
advertisement revenue paid to the person or persons in this state consists of commissions 
or other consideration that is based upon sales of tangible personal property." 
Subdivision (c)(5)(C), as added to section 6203 by AB 155, will provide that: 
"Notwithstanding subparagraph (B), an agreement under which a retailer engages a 
person in this state to place an advertisement on an Internet Web site operated by that 
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person, or operated by another person in this state, is not an agreement described in 
subparagraph (A), unless the person entering the agreement with the retailer also directly 
or indirectly solicits potential customers in this state through use of flyers, newsletters, 
telephone calls, electronic mail, blogs, microblogs, social networking sites, or other 
means of direct or indirect solicitation specifically targeted at potential customers in this 
state." Subdivision (c)(5)(D), as added to section 6203 by AB 155, will provide that for 
purposes of paragraph (c)( 5), "retailer" includes "an entity affiliated with a retailer within 
the meaning of Section 1504 of the Internal Revenue Code." Also, subdivision (c )(5)(E), 
as added to section 6203 by AB 155, will provide that paragraph (c)(5) "shall not apply if 
the retailer can demonstrate that the person in this state with whom the retailer has an 
agreement did not engage in referrals in the state on behalfof the retailer that would 
satisfy the requirements of the commerce clause of the United States Constitution." 

Finally, it should be noted that the amendments made to RTC section 6203 by AB 155 
will also delete the provisions in current section 6203, subdivision (d), regarding the 
"taking oforders from customers in this state through a computer telecommunications 
network," and renumber current section 6203, subdivision (e)'s provisions regarding 
convention and tradeshow activities as section 6203, subdivision (d). 

The amendments made to RTC section 6203 by AB 155 will become operative on 
September 15,2012, if a federal law is not enacted on or before July 31,2012, 
authorizing the states to require a seller to collect taxes on sales of goods to in-state 
purchasers without regard to the location of the seller. If a federal law is enacted on or 
before July 31,2012, authorizing the states to require a seller to collect taxes on sales of 
goods to in-state purchasers without regard to the location of the seller, and the state does 
not, on or before September 14,2012, elect to implement that law, the amendments made 
to section 6203 by AB 155 will become operative on January 1,2013. 

Effect, Objectives, and Benefits of the Proposed Amendments to Regulation 1684 

Board staff conducted meetings with interested parties on October 31 and December 20, 
2011, in Sacramento, California, and November 2 and December 22,2011, in Culver 
City, California, to discuss the effect ofthe amendments made to RTC section 6203 by 
AB 155 and how to best amend Regulation 1684 to make it consistent with the 
amendments to section 6203, implement the new provisions that were added to RTC 
section 6203 regarding "substantial nexus," "commonly controlled group nexus," and 
"affiliate nexus," and provide notice to retailers that AB 155 will require retailers to 
register to collect California use tax if they have a "substantial nexus" with California. 

After discussing AB 155 with the interested parties and reviewing the interested parties' 
comments, Board staff recommended that the Board amend Regulation 1684 to: 

• 	 Incorporate the new provisions ofRTC section 6203, subdivision (c), as amended 
by AB 155, providing that "retailer engaged in business in this state" means "any 
retailer that has substantial nexus with this state for purposes of the commerce 
clause ofthe United States Constitution and any retailer upon whom federal law 
permits this state to impose a use tax collection duty," and incorporate the non
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exhaustive examples of retailers with substantial nexus set forth in section 6203, 
subdivision (c)(1)-(5), as amended by AB 155, including the examples regarding 
commonly controlled group nexus and affiliate nexus; 

• 	 Incorporate the physical presence test established in National Bellas Hess, Inc. v . 
Department ofRevenue ofthe State ofIllinois (1967) 386 U.S. 753 (and affirmed 
in Quill Corporation v. North Dakota (1992) 504 U.S. 298) by creating a 
presumption that a retailer is engaged in business in this state if the retailer has 
any physical presence in California, and further explain that a retailer may rebut 
the presumption if the retailer can substantiate that its physical presence is so 
slight that the United States Constitution prohibits this state from imposing a use 
tax collection duty on the retailer, that a retailer does not have a physical presence 
in California solely because the retailer engages in interstate communications with 
customers in California via common carrier, the United States mail, or interstate 
telecommunication, including, but not limited to, interstate telephone calls and 
emails, and that the rebuttable presumption does not apply to a retailer that does 
not have a physical presence in California; 

• 	 Clarify that services are performed in connection with tangible personal property 
to be sold by a retailer, within the meaning of section 6203, subdivision (c)(4)'s 
new commonly controlled group nexus provisions, if the services help the retailer 
establish or maintain a California market for sales of tangible personal property, 
and clarify that services are performed in cooperation with a retailer, within the 
meaning of section 6203, subdivision (c)(4), as added by AB 155, if the retailer 
and the member of the retailer's commonly controlled group performing the 
services are working or acting together for a common purpose or benefit; 

• 	 Clarify that the phrases "commission or other consideration" and "commissions or 
other consideration that is based upon sales of tangible personal property," as 
used in section 6203, subdivision (c)(5)'s new affiliate nexus provisions, refer to 
any "consideration that is based upon completed sales of tangible personal 
property, whether referred to as a commission, fee for advertising services, or 
otherwise"; 

• 	 Clarify that the determination as to whether a retailer has made the requisite 
amount of sales to purchasers in California during the preceding 12 month period 
to be engaged in business in California under section 6203, subdivision (c)(5)'s 
new affiliate nexus provisions shall be made at the end of each calendar quarter; 

• 	 Clarify that, for purposes of section 6203, subdivision (c)(5)'s new affiliate nexus 
provisions, an individual is in California when the individual is physically present 
within the boundaries of California and a person other than an individual is in 
California when there is at least one individual physically present in California on 
the person's behalf, and further clarify that the affiliate nexus provisions do not 
apply to a retailer's agreement with any person, unless an individual solicits 
potential customers under the agreement while the individual is physically present 
within the boundaries of California; 
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• 	 Create a means by which a retailer may effectively establish that its agreement is 
not the type of agreement that can give rise to affiliate nexus under section 6203, 
subdivision (c)(5), by utilizing contractual terms and factual certifications; and 
expressly excuse retailers from the requirement to obtain a certification if the 
person from whom the certification is required is dead, lacks the capacity to make 
such certification, or cannot reasonably be located by the retailer and there is no 
evidence to indicate that such person did in fact engage in any prohibited 
solicitation activities in California at any time during the previous year; 

• 	 Define the terms "advertisement," "solicit," and "solicitation" for purposes of 
applying the new affiliate nexus provisions of section 6203, subdivision (c)(5) by 
focusing on the general and broad nature of advertising and the more actively 
targeted nature of soliciting; 

• 	 Define the term "person" by reference to the definition of "person" set forth in 
RTC section 6005 and define the term "individual" to mean a "natural person" for 
purposes of applying the new affiliate nexus provisions of section 6203, 
subdi vision (c)( 5); 

• 	 Provide three examples illustrating the application of the new affiliate nexus 
provisions of section 6203, subdivision (c)(5); 

• 	 Recognize that a retailer may establish a substantial nexus with California by 
having its property, including a computer server, in this state; and 

• 	 Provide that the amendments made to Regulation 1684 to implement the nexus
expanding provisions of AB 155 will become operative when new section 6203 
becomes operative on September 15,2012, or January 1,2013, and shall not have 
a retroactive effect. 

During its February 28,2011, Business Taxes Committee meeting, the Board determined 
that staff's recommended amendments are reasonably necessary to accomplish the 
objectives of making Regulation 1684 consistent with the amendments made to RTC 
section 6203 by AB 155, implementing and clarifying the new provisions that were added 
to section 6203 regarding "substantial nexus," "commonly controlled group nexus," and 
"affiliate nexus," and providing notice to retailers that they will be required to register to 
collect California use tax if they have a "substantial nexus" with California once the 
amendments made to section 6203 by AB 155 become operative. (The interested parties 
process and February 28, 2011, meeting are discussed in more detail in the initial 
statement of reasons.) The proposed amendments are anticipated to provide the 
following specific benefits: 

• 	 Ensure that Regulation 1684 is consistent with the amendments made to section 
6203 by AB 155 when the amendments made to section 6203 become operative; 

• 	 Ensure that the amendments made to section 6203 by AB 155 are interpreted and 
administered consistently with United States Supreme Court and California court 
opinions regarding substantial nexus, including, but not limited to, National 
Bellas Hess, Quill, Scripto, and National Geographic Society; 
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• 	 Ensure that section 6203's new affiliate nexus provisions will be interpreted and 
administered consistently; 

• 	 Provide guidance to retailers as to whether their activities create a "substantial 
nexus" with California and require them to register with the Board to collect use 
tax; and 

• 	 Provide more certainty to retailers regarding their new use tax collection 
obligations before the amendments made to section 6203 by AB 155 becomes 
operative. 

The Board has performed an evaluation of whether the proposed amendments to 
Regulation 1684 are inconsistent or incompatible with existing state regulations and 
determined that the proposed amendments are not inconsistent or incompatible with 
existing state regulations because Regulation 1684 is the only state regulation prescribing 
retailers' obligations to collect California use tax. In addition, there is no federal use tax 
and there are no comparable federal regulations or statutes to Regulation 1684. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 
1684 will not impose a mandate on local agencies or school districts, including a mandate 
that is required to be reimbursed under part 7 (commencing with section 17500) of 
division 4 of title 2 of the Government Code . 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND 
SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 
1684 will result in no direct or indirect cost or savings to any state agency, any cost to 
local agencies or school districts that is required to be reimbursed under part 7 
(commencing with section 17500) ofdivision 4 of title 2 of the Government Code, other 
non-discretionary cost or savings imposed on local agencies, or cost or savings in federal 
funding to the State of California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The adoption of the proposed amendments to Regulation 1684 will making Regulation 
1684 consistent with the amendments to RTC section 6203 made by AB 155, clarify and 
implement the new provisions that were added to section 6203 by AB 155 regarding 
"substantial nexus," "commonly controlled group nexus," and "affiliate nexus," and 
provide notice to retailers that section 6203 will require retailers to register to collect 
California use tax if they have a "substantial nexus" with California once the 
amendments made by AB 155 become operative. The proposed amendments will not 
impose any new taxes or expand any retailers' use tax collection obligation beyond that 
imposed by section 6203 as amended by AB 155. Therefore, the Board has made an 
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initial detennination that the adoption of the proposed amendments to Regulation 1684 
will not have a significant, statewide adverse economic impact directly affecting 
business, including the ability of California businesses to compete with businesses in 
other states. 

The adoption of the proposed amendments to Regulation 1684 may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware of any cost impacts that a representative private person or 
business would necessarily incur in reasonable compliance with the proposed action. 

RESULTS OF THE ECONOMIC IMP ACT ANALYSIS REQUIRED BY 
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b) 

The Board has prepared the economic impact analysis required by Government Code 
section 11346.3, subdivision (b )(1), and included it in the initial statement of reasons. 
The Board has detennined that the adoption of the proposed amendments to Regulation 
1684 will neither create nor eliminate jobs in the State of California nor result in the 
elimination of existing businesses nor create or expand business in the State of California. 
Furthennore, the Board has detennined that the adoption of the proposed amendments to 
Regulation 1684 will not affect the health and welfare of California residents, worker 
safety, or the state's environment. 

NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of the proposed amendments to Regulation 1684 will not have a significant 
effect on housing costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must detennine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out 
the purpose for which the action is proposed, would be as effective and less burdensome 
to affected private persons than the proposed action, or would be more cost-effective to 
affected private persons and equally effective in implementing the statutory policy or 
other provision of law than the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed amendments should be directed to 
Bradley M. Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at 
~='!:~~~~~~~2C, or by mail at State Board of Equalization, Attn: Bradley M. 
Heller, MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

10 



 

 

 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative 
action should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at 
(916) 445-2130, by fax at (916) 324-3984, bye-mail at Richard.Bennion@boe.ca.gov, or 
by mail at State Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. 
Box 942879, Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends at 9:30 a.m. on May 30,2012, or as soon thereafter as 
the Board begins the public hearing regarding the proposed amendments to Regulation 
1684 during the May 30 - 31, 2012, Board meeting. Written comments received by Mr. 
Rick Bennion at the postal address, email address, or fax number provided above, prior to 
the close of the written comment period, will be presented to the Board and the Board 
will consider the statements, arguments, and/or contentions contained in those written 
comments before the Board decides whether to adopt the proposed amendments to 
Regulation 1684. The Board will only consider written comments received by that time. 

A V AILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED REGULATION 

The Board has prepared an underscored and strikeout version of the text of Regulation 
1684 illustrating the express terms of the proposed amendments and an initial statement 
of reasons for the adoption of the proposed amendments, which includes the economic 
impact analysis required by Government Code section 11346.3, subdivision (b)(1). 
These documents and all the information on which the proposed amendments are based 
are available to the public upon request. The rulemaking file is available for public 
inspection at 450 N Street, Sacramento, California. The express terms of the proposed 
amendments and the initial statement of reasons are also available on the Board's Website 
at ~~=-='===-'-' 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt the proposed amendments to Regulation 1684 with changes that 
are nonsubstantial or solely grammatical in nature, or sufficiently related to the original 
proposed text that the public was adequately placed on notice that the changes could 
result from the originally proposed regulatory action. If a sufficiently related change is 
made, the Board will make the full text of the proposed amendments, with the change 
clearly indicated, available to the public for at least 15 days before adoption. The text of 
the resulting amendments will be mailed to those interested parties who commented on 
the original proposed amendments orally or in writing or who asked to be informed of 
such changes. The text of the resulting amendments will also be available to the public 
from Mr. Bennion. The Board will consider written comments on the resulting 
amendments that are received prior to adoption. 
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A V AILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts the proposed amendments to Regulation 1684, the Board will prepare 
a final statement of reasons, which will be made available for inspection at 450 N Street, 
Sacramento, California, and available on the Board's Website at w}vH'.boe.ca.gov. 

12 


http:w}vH'.boe.ca.gov


 

 

 

Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1684 


Section 1684. Collection of Use Tax by Retailers. 

(a) Collection of Use Tax by Retailers Engaged in Business in this State. Retailers 
engaged in business in this state as defined in §Section 6203 of the Revenue and Taxation 
Code and making sales of tangible personal property, the storage, use, or other 
consumption of which is subject to the tax must register with the Board and, at the time 
of making the sales, or, if the storage, use or other consumption of the tangible personal 
property is not then taxable, at the time it becomes taxable, collect the tax from the 
purchaser and give the purchaser a receipt therefor. 

(b) General Definition and Rebuttable Presumption. 

(1) A retailer is engaged in business in this state as defined in section 6203 ofthe 
Revenue and Taxation Code if the retailer has a substantial nexus with this state for 
purposes of the Commerce Clause (art. I, § 8, cl. 3) ofthe United States Constitution 
or federal law otherwise permits this state to impose a use tax collection duty on the 
retailer. Retailers engaged in business in this state include, but are not limited to, 
retailers described in subdivision (c). 

(2) Except as provided in subdivisions (c) and (d), there is a presumption that a 
retailer is engaged in business in this state as defined in section 6203 of the Revenue 
and Taxation Code if the retailer has any physical presence in California. A retailer 
may rebut the presumption if the retailer can substantiate that its physical presence is 
so slight that the United States Constitution prohibits this state from imposing a use 
tax collection duty on the retailer. 

(3) A retailer does not have a physical presence in California solely because the 
retailer engages in interstate communications with customers in California via 
common carrier, the United States mail, or interstate telecommunication, including, 
but not limited to, interstate telephone calls and emails. The rebuttable presumption 
in subdivision (b)(2) does not apply to a retailer that does not have a physical 
presence in California. 

(c) Nonexhaustive Examples of Retailers Engaged in Business in this State. 

(1) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if: 

(A) The retailer owns or leases real or tangible personal property, including, but 
not limited to, a computer server, in California; or 

illLAflyThe retailer derivingderives rentals from a lease of tangible personal 
property situated in California (under such circumstancesthis state is a "retailer 
engaged in business in this state" and the retailer is required to collect the tax at 
the time rentals are paid by thehis lessee); or~ 
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(C) The retailer maintains, occupies, or uses, permanently or temporarily, directly 
or indirectly, or through a subsidiary, or agent, by whatever name called, an 
office, place ofdistribution, sales or sample room or place, warehouse or storage 
place, or other place ofbusiness in California; or 

(D) The retailer has a representative, agent, salesperson, canvasser, independent 
contractor, solicitor, or any other person operating in California on the retailer's 
behalf, including a person operating in California under the authority of the 
retailer or its subsidiary, for the purpose of selling, delivering, installing, 
assembling, or the taking oforders for any tangible personal property, or 
otherwise establishing or maintaining a market for the retailer's products. 

(2) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if: 

(A) The retailer is a member of a commonly controlled group, as defined in 
Revenue and Taxation Code section 25105; and 

(B) The retailer is a member of a combined reporting group, as defined in 
California Code of Regulations, title 18, section 25106.5, subdivision (b)(3), that 
includes another member of the retailer's commonly controlled group that, 
pursuant to an agreement with or in cooperation with the retailer, performs 
services in California in connection with tangible personal property to be sold by 
the retailer, including, but not limited to, design and development of tangible 
personal property sold by the retailer, or the solicitation of sales of tangible 
personal property on behalf of the retailer. For purposes of this paragraph: 

(i) Services are performed in connection with tangible personal property to be 
sold by a retailer if the services help the retailer establish or maintain a 
California market for sales of tangible personal property; and 

(ii) Serviees are performed in eooperation with a retailer if the retailer and the 
member ofthe retailer'S commonly controlled group performing the services 
are working or acting together for a common purpose or benefit. 

(3) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code ifthe retailer enters into an agreement or agreements 
under which a person or persons in this state, for a consideration that is based upon 
completed sales of tangible personal property, whether referred to as a commission, 
fee for advertising services, or otherwise, directly or indirectly refer potential 
purchasers of tangible personal property to the retailer, whether by an Internet-based 
link or an Internet website, or otherwise, provided that: 

(A) The total cumulative sales price of all of the tangible personal property the 
retailer sold to purchasers in California that were referred to the retailer by a 
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person or persons in California pursuant to an agreement or agreements described 
above, in the preceding 12 months, is in excess often thousand dollars ($10,000); 
and 

(B) The retailer, within the preceding 12 months, has total cumulative sales of 
tangible personal property to purchasers in California in excess of one million 
dollars ($1,000,000). 

The determination as to whether a retailer has made the requisite amount of sales to 
purchasers in California during the preceding l2-month period shall be made at the 
end of each calendar quarter. A retailer is not engaged in business in this state 
pursuant to this paragraph if the total cumulative sales price of all of the tangible 
personal property the retailer sold to purchasers in California that were referred to the 
retailer by a person or persons in California pursuant to an agreement or agreements 
described above, in the preceding 12 months, is not in excess often thousand dollars 
($10,000), or if the retailer's total cumulative sales of tangible personal property to 
purchasers in California were not in excess of one million dollars ($1,000,000) in the 
preceding 12 months. 

For purposes of this paragraph, the term "retailer" includes an entity affiliated with a 
retailer within the meaning of Internal Revenue Code section 1504, which defines the 
term "affiliated group" for federal income tax purposes. 

(4) Paragraph (3) does not apply to an agreement under which a retailer purchases 
advertisements from a person in California, to be delivered on television, radio, in 
print, on the Internet, or by any other medium, unless: 

(A) The advertisement revenue paid to the person in California consists of 
commissions or other consideration that is based upon completed sales of tangible 
personal property, and 

(B) The person entering into the agreement with the retailer also directly or 
indirectly solicits potential customers in California through the use of flyers, 
newsletters, telephone calls, electronic mail, blogs, microblogs, social networking 
sites, or other means of direct or indirect solicitation specifically targeted at 
potential customers in this state. 

(5) For purposes of paragraph (3): 

(A) A person that is an individual is in this state when the person is physically 
present within the boundaries of California; and 

(B) A person other than an individual is in this state when there is at least one 
individual physically present in California on the person's behalf. 
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(6) Paragraph (3) does not apply to a retailer's agreement with any person, unless an 
individual solicits potential customers under the agreement while the individual is 
physically present within the boundaries of California, including, but not limited to, 
an individual who entered into the agreement directly with the retailer, an individual, 
such as an employee, who is performing activities in California directly for a person 
that entered into the agreement with the retailer, and any individual who is 
performing activities in California indirectly for any person who entered into the 
agreement with the retailer, such as an independent contractor or subcontractor. 

(7) Paragraph (3) does not apply if a retailer can demonstrate that all of the persons 
with whom the retailer has agreements described in paragraph (3) did not directly or 
indirectly solicit potential customers for the retailer in California. A retailer can 
demonstrate that an agreement is not an agreement described in paragraph (3) if: 

(A) The retailer's agreement: 

(i) Prohibits persons operating under the agreement from engaging in any 
solicitation activities in California that refer potential customers to the retailer 
including, but not limited to, distributing flyers, coupons, newsletters and 
other printed promotional materials or electronic equivalents, verbal soliciting 
(e.g., in-person referrals), initiating telephone calls, and sending e-mails; and 

(ii) If the person in California with whom the retailer has an agreement is an 
organization, such as a club or a non-profit group, the agreement provides that 
the organization will maintain on its website information alerting its members 
to the prohibition against each of the solicitation activities described above; 

(B) The person or persons operating under the agreement in California certify 
annually under penalty of perjury that they have not engaged in any prohibited 
solicitation activities in California at any time during the previous year, and, if the 
person in California with whom the retailer has an agreement is an organization, 
the annual certification shall also include a statement from the organization 
certifying that its website includes information directed at its members alerting 
them to the prohibition against the solicitation activities described above; and 

(C) The retailer accepts the certification or certifications in good faith and the 
retailer does not know or have reason to know that the certification or 
certifications are false or fraudulent. 

A retailer is excused from the requirement to obtain a certification if the person from 
whom the certification is required is dead, lacks the capacity to make such 
certification, or cannot reasonably be located by the retailer and there is no evidence 
to indicate that such person did in fact engage in any prohibited solicitation activities 
in California at any time during the previous year. 

(8) For purposes of this subdivision: 
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(A) "Advertisement" means a written, verbal, pictorial, graphic, etc. 
announcement of goods or services for sale, employing purchased space or time 
in print or electronic media, which is given to communicate such information to 
the general public. Online advertising generated as a result of generic algorithmic 
functions that is anonymous and passive in nature, such as ads tied to Internet 
search engines, banner ads, click-through ads, Cost Per Action ads, links to 
retailers' websites, and similar online advertising services, are advertisements and 
not solicitations. 

(B) "Individual" means a natural person. 

CC) "Person" means and includes any individual, firm, partnership, joint venture, 
limited liability company, association, social club, fraternal organization, 
corporation, estate, trust, business trust, receiver, assignee for the benefit of 
creditors, trustee, trustee in bankruptcy, syndicate, the United States, this state, 
any county, city and county, municipality, district, or other political subdivision 
of the state, or any other group or combination acting as a unit. 

CD) "Solicit" means to communicate directly or indirectly to a specific person or 
specific persons in California in a manner that is intended to and calculated to 
incite the person or persons to purchase tangible personal property from a specific 
retailer or retailers. 

(E) "Solicitation" means a direct or indirect communication to a specific person 
or specific persons done in a manner that is intended to and calculated to incite 
the person or persons to purchase tangible personal property from a specific 
retailer or retailers. 

CF) "Solicit," "solicitation," "refer," and "referral" do not mean or include online 
advertising generated as a result of generic algorithmic functions that is 
anonymous and passive in nature, such as ads tied to Internet search engines, 
banner ads, click-through ads, Cost Per Action ads, links to retailers' websites, 
and similar online advertising services. 

(9) Examples: 

CA) Corporation X is physically located in California and maintains a website at 
www.corporationx.com. Corporation X enters into agreements with one or more 
hiking gear and accessories retailers under which Corporation X maintains click
through advertisements or links to each retailer's website on Corporation X's 
website at www.corporationx.com and Corporation X's webpage at 
www.socialnetwork.com/corporationx in return for commissions based upon the 
retailers' completed sales made to customers who click-through the ads or links 
on Corporation X's website and webpage. Corporation X also posts reviews at 
www.corporationx.com of the products sold through the click-through ads and 
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links on its website and webpage. However, Corporation X does not engage in 
any solicitation activities in California that refer potential customers to the retailer 
or retailers who have click-through ads or links on its website or webpage. 
Therefore, paragraph (3) does not apply to the agreements between Corporation X 
and the retailer or retailers who have ads or links on Corporation X's website or 
webpage. 

CB) Same as CA) above, except that Corporation X also enters into an agreement 
under which Advertising Corporation places advertisements for 
www.corporationx.com on other businesses' web sites and webpages, and mails or 
emails advertisements for www.corporationx.com to anyone who signs up to 
receive such advertisements. However, Corporation X does not engage in any 
solicitation activities in California that refer potential customers to the retailer or 
retailers who have click-through ads or links on its website or webpage and 
Advertising Corporation's mailers and emails are advertisements, not 
solicitations. Therefore, paragraph (3) does not apply to the agreements between 
Corporation X and the retailer or retailers who have ads or links on Corporation 
X's website or webpage. 

(C) Same as CB) above, except that an individual representative of Corporation X 
or any other individual acting on behalf of Corporation X, including, but not 
limited to, an employee or independent contractor of Corporation X or 
Advertising Corporation, engages in solicitation activities, such as soliciting 
customers in person, soliciting customers on the telephone, handing out flyers that 
are solicitations, or sending emails that are solicitations, while physically present 
in California that refer potential California customers to a retailer who has a click
through ad or link on Corporation X's website or webpage under Corporation X's 
agreement with that retailer. Therefore, paragraph (3) does apply to Corporation 
X's agreement with that retailer and that retailer will be required to register with 
the Board to collect use tax if: 

(i) The total cumulative sales price of all of the tangible personal property the 
retailer sold to purchasers in California that were referred to the retailer by a 
person or persons in California pursuant to an agreement or agreements 
described in paragraph (3), in the preceding 12 months, is in excess of ten 
thousand dollars ($10,000); and 

(ii) The retailer's total cumulative sales of tangible personal property to 
purchasers in California is in excess of one million dollars ($1,000,000) in the 
preceding 12 months. 

Cd) Exceptions. 

(1) Webpages and Internet Service Providers. The use of a computer server on the 
Internet to create or maintain a World Wide Web page or site by an out of state 
retailer will not be considered a factor in determining whether the retailer has a 
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substantial nexus with California, unless the computer server is located in California 
and the retailer owns or leases the computer server. No Internet Service Provider, On
line Service Provider, internetwork communication service provider, or other Internet 
access service provider, or World Wide Web hosting services shall be deemed the 
agent or representative of any out-of-state retailer as a result of the service provider 
maintaining or taking orders via a web page or site on a computer server that is 
physically located in this state. 

(2) Warranty and Repair Services. A retailer is not "engaged in business in this 
state" based solely on its use of a representative or independent contractor in this state 
for purposes ofperfonning warranty or repair services with respect to tangible 
personal property sold by the retailer, provided that the ultimate ownership of the 
representative or independent contractor so used and the retailer is not substantially 
similar. For purposes of this paragraph, "ultimate owner" means a stock holder, bond 
holder, partner, or other person holding an ownership interest. 

(Jb) Convention and Trade Show Activities. For purposes of this subdivision, the 
tenn "convention and trade show activity" means any activity of a kind traditionally 
conducted at conventions, annual meetings, or trade shows, including, but not limited 
to, any activity one of the purposes of which is to attract persons in an industry 
generally (without regard to membership in the sponsoring organization) as well as 
members ofthe public to the show for the purpose of displaying industry products or 
to stimulate interest in, and demand for, industry products or services, or to educate 
persons engaged in the industry in the development ofnew products and services or 
new rules and regulations affecting the industry. 

Except as provided in this paragraph, a retailer is not "engaged in business in this 
state" based solely on the retailer's convention and trade show activities provided 
that: 

(A+) For the period commencing on January 1,1998 and ending on December 31, 
2000, the retailer, including any of his or her representatives, agents, salespersons, 
canvassers, independent contractors, or solicitors, does not engage in those 
convention and trade show activities for more than seven days, in whole or in 
part, in this state during any 12-month period and did not derive more than ten 
thousand dollars ($10,000) of gross income from those activities in this state 
during the prior calendar year; 

(B~) For the period commencing on January 1, 2001, the retailer, including any of 
his or her representatives, agents, salespersons, canvassers, independent 
contractors, or solicitors, does not engage in those convention and trade show 
activities for more than fifteen days, in whole or in part, in this state during any 
12-month period and did not derive more than one hundred thousand dollars 
($100,000) ofnet income from those activities in this state during the prior 
calendar year. 
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 A retailer coming within the provisions of this subdivision is, however, "engaged in 
business in this state," and is liable for collection of the applicable use tax, with 
respect to any sale of tangible personal property occurring at the retailer's convention 
and trade show activities and with respect to any sale of tangible personal property 
made pursuant to an order taken at or during those convention and trade show 
activities. 

(~e) Retailers Not Engaged in Business in State. Retailers who are not engaged in 
business in this state may apply for a Certificate of Registration-Use Tax. Holders of such 
certificates are required to collect tax from purchasers, give receipts therefor, and pay the 
tax to the Board in the same manner as retailers engaged in business in this state. As used 
in this regulation, the term "Certificate ofRegistration-Use Tax" shall include 
Certificates ofAuthority to Collect Use Tax issued prior to September 11, 1957. 

(fd) Use Tax Direct Payment Permit Exemption Certificates. Notwithstanding 
subdivisions (a) and (bQ)Q}, a retailer who takes a use tax direct payment exemption 
certificate in good faith from a person holding a use tax direct payment permit is relieved 
from the duty of collecting use tax from the issuer on the sale for which the certificate is 
issued. Such certificate must comply with the requirements ofRegulation 1699.6, Use 
Tax Direct Payment Permits. 

(ge) Tax as Debt. The tax required to be collected by the retailer and any amount 
unreturned to the customer which is not tax but was collected from the customer under 
the representation that it was tax constitute debts owed by the retailer to the state. 

(hf) Refunds of Excess Collections. Whenever the Board ascertains that a retailer has 
collected use tax from a customer in excess of the amount required to be collected or has 
collected from a customer an amount which was not tax but was represented by the 
retailer to the customer as being use tax, no refund of such amount shall be made to the 
retailer even though the retailer has paid the amounts so collected to the state. Section 
6901 of the Revenue and Taxation Code requires that any overpayment of use tax be 
credited or refunded only to the purchaser who made the overpayment. 

(i) Amendments. Statutes 2011, chapter 313 (Assem. Bill No. 155), section 3 re-enacted 
section 6203 of the Revenue and Taxation Code. Chapter 313, section 6, provides that 
the provisions of section 6203 of the Revenue and Taxation Code as re-enacted by 
chapter 313, section 3, shall become operative on September 15,2012, or January 1, 
2013. The 2012 amendments to this regulation adopted to implement, interpret, and 
make specific the provisions of section 6203 of the Revenue and Taxation Code as re
enacted by chapter 313, section 3, shall become operative on the same date as section 
6203 of the Revenue and Taxation Code as re-enacted by chapter 313, section 3. Any 
amendment that implements, int~rets and makes specific a use tax collection obligation 
that did not exist on June 27, 2011, upon becoming operative, shall not have any 
retroactive effect. 
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Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6203,6204,6226 and 7051.3, Revenue and Taxation Code; and Section 513(d)(3)(A), 
Internal Revenue Code (26 USC). 
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Bennion. Richard 

From: BOE-Board Meeting Material 
ent: Friday, April 06, 2012 8:38 AM 
0: 	 Alonzo, Mary Ann (Legal); Anderson, Karen E.; Angeles, Joel; Bartolo, Lynn; Bennion, 

Richard; Bisauta, Christine (Legal); Blake, Sue; BOE-Board Meeting Material; Boring, Dilara; 
Carey, Lynne; Chung, Sophia (Legal); Davis, Toya P.; Delgado, Maria; Duran, David; Elliott, 
Claudia; Epolite, Anthony (Legal); Evans, Regina; Ferris, Randy (Legal); Garcia, Laura; Gau, 
David; Gilman, Todd; Giorgi, Dolores; Goehring, Teresa; Hale, Mike; Hall, Gail; Hanohano, 
Rebecca; Harvill, Mai; He, Mengjun; Heller, Bradley (Legal); Hellmuth, Leila; Herrera, Cristina; 
Holmes, Dana; Hughes, Shellie L; Ingenito, Robert; Jacobson, Andrew; Kinkle, Sherrie L; 
Kuhl, James; Lambert, Robert (Legal); Levine, David H. (Legal); LoFaso, Alan; Maddox, Ken; 
Madrigal, Claudia; Maeng, Elizabeth; Mandel, Marcy Jo; Matsumoto, Sid; Mayhew, Heather; 
McGuire, Jeff; Miller, Brad; Mandel, Marcy Jo @ SCO; Moon, Richard (Legal); Morquecho, 
Raymond; Nienow, Trecia (Legal); Ralston, NaTasha; Richmond, Joann; Riley, Denise 
(Legal); Schultz, Glenna; Scott, Megan; Shah, Neil; Singh, Sam; Smith, Rose; Stowers, 
Yvette; Suero-Gabler, Cynthia; Thomas, Robert; Torres, Rodrigo; Torres, Rodrigo; Tran, Mai 
(Legal); Treichelt, Tim; Vasquez, Rosalyn; Vasquez, Rosalyn; Wallentine, Sean; Whitaker, 
Lynn; Williams, Lee; Worley, Tabitha; Zivkovich, Robert 

Subject: 	 State Board of Equalization - Announcement of Regulatory Change 1684 

The State Board of Equalization proposes to amend Sales and Use Tax Regulation 1684, Collection ofUse Tax by Retailers. A public 
hearing regarding the proposed amendments will be held in Room 121,450 N Street, Sacramento, at 9:30 a.m., or as soon thereafter 
as the matter may be heard, on Wednesday, May 30, 2012. 

The proposed amendments make the regulation consistent with, clarify, and implement the amendments made to Revenue and 
Taxation Code section 6203 by AB 155 (Stats. 2011, ch. 313), which changed the definition of "retailer engaged in business in this 
state." 

view the notice ofproposed regulatory action, initial statement of reasons, proposed text, and history click on the following link: 
http://www.boe.ca.gov/regslregI6842012.htm. 

Questions regarding the substance of the proposed amendments should be directed to Mr. Bradley Heller, Tax Counsel IV, at 450 N 
Street, MIC:82, Sacramento, CA 94279-0082, email Bradley.Heller(a)boe.ca.gov, telephone (916) 323-3091, or FAX (916) 323-3387. 

Written comments for the Board's consideration, notices of intent to present testimony or witnesses at the public hearing, and inquiries 
concerning the proposed regulatory action should be directed to Mr. Rick Bennion, Regulations Coordinator, telephone (916) :445
2130, fax (916) 324-3984, e-mail Richard.Bennion(iiboe.ca.gov or by mail to: State Board ofEqualization, Attn: Rick Bennion, MIC: 
80, P.O. Box 942879-0080, Sacramento, CA 94279-0080. 

Please do not reply to this message. 

Board Proceedings Division, MIC:80 

Rick Bennion 

Regulations Coordinator 


Richard.Bennion@boe.ca.gov 

Fax (916) 324-3984 

Phone (916) 445-2130 
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Bennion. Richard 

m: State Board of Equalization - Announcement of Regulatory Change 
[StateBoardofEqualization-AnnouncementofRegulatoryChange@BOE.CA.GOV] 

Sent: Friday, April 06, 2012 10:57 AM 
To: BOE_REGULATIONS@LlSTSERV.STATE.CA.GOV 
Subject: State Board of Equalization - Announcement of Regulatory Change 1684 

The State Board of Equalization proposes to amend Sales and Use Tax Regulation 1684, Collection ofUse Tax by Retailers. A public 
hearing regarding the proposed amendments will be held in Room 121,450 N Street, Sacramento, at 9:30 a.m., or as soon thereafter 
as the matter may be heard, on Wednesday, May 30,2012. 

The proposed amendments make the regulation consistent with, clarify, and implement the amendments made to Revenue and 
Taxation Code section 6203 by AB 155 (Stats. 2011, ch. 313), which changed the definition of "retailer engaged in business in this 
state." 

To view the notice ofproposed regulatory action, initial statement of reasons, proposed text, and history click on the following link: 
http://www.boe.ca.gov/regs/regI684201l.htm. 

Questions regarding the substance of the proposed amendments should be directed to Mr. Bradley Heller, Tax Counsel IV, at 450 N 
Street, MIC:82, Sacramento, CA 94279-0082, email Bradlev.Heller(Ci1hoe,ca.gov, telephone (916) 323-3091, or FAX (916) 323-3387. 

Written comments for the Board's consideration, notices of intent to present testimony or witnesses at the public hearing, and inquiries 
concerning the proposed regulatory action should be directed to Mr. Rick Bennion, Regulations Coordinator, telephone (916) 445
2130, fax (916) 324-3984, e-mail Richard.Bennion(Zihoe.ca.gov or by mail to: State Board of Equalization, Attn: Rick Bennion, MIC: 
80, P.O. Box 942879-0080, Sacramento, CA 94279-0080 . 

Please DO NOT REPLY to this message, as it was sent from an "announcement list." 

Subscription Information: To unsubscribe from this list please visit the page: http://www.boe.ca.gov/aprc/index.htm 

Privacy Policy Information: Your information is collected in accordance with our Privacy Policy 
http://www.boe.ca.gov/info/privacyinfo.htm 

Technical Problems: If you cannot view the link included in the body of this message, please contact the Board's 
webmaster at webmaster@boe.ca.gov 
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above when it has been received from the agency pro
gram staff. 

Impact of Regulatory Action/Results of the 
Economic Impact Analysis 

The potential for significant statewide adverse eco
nomic impacts that might result from the proposed reg
ulatory action has been assessed, and the following ini
tial determinations relative to the required statutory 
categories have been made: 

(a) 	 Significant Statewide Adverse Economic Impact 
Directly Affecting Businesses, Including the 
Ability of Califomia Businesses to Compete with 
Businesses in Other States: 

The proposed action will not have a significant 
statewide adverse economic impacl directly 
affecting business, including the ability of 
Califomia businesses to compete with businesses 
in other states. There arc no economic or business 
impacts foreseen or associated with the proposed 
regulation change. 

(b) 	 Impact on the Creation or Elimination of Jobs 
Within the State. the Creation of New Businesses 
or the Elimination of Existing Businesses. or the 
Expansion ofBusinesscs in California; Benefits of 
the Regulation to the Health and Welfare of 
California Residents, Worker Safety. and the 
State's Environment: 

The Commission does not anticipate any impacts 
on the creation or elimination oi'jobs, the creation 
of new business, the elimination of existing 
businesses or the expansion of businesses in 
California. 

The Commission docs not anticipate any benefits 
to the health and welfare ofCal ifomia residents. 

The Commission does not anticipate any 
non-monetary benefits to worker safety. 

The Commission docs not anticipate any benefits 
to the environment. 

(c) 	 Cost fmpaets on a Representative Private Person 
or Business: 

The agency is not aware ofany cost impacts that a 
representative private person or business would 
necessarily incur in reasonable compliance with 
the proposed action. 

(d) 	 Costs or Savings to State Agencies or Costs/ 
Sa vings in F cderal FWlding to the State: 

None. 

Nondiscretionary Costs/Savings to Local
(e) 

Agencies: 

None. 

(D 	 Programs Mandated on Local Agencies or School 
Districts: 
None. 

(g) 	 Costs Imposed on Any Local Agency or School 
District that arc Required to be Reimbursed Under 
Part 7 (commencing with Section 17500) of 
Division4, Govcrnment Code: 

None. 
(h) 	 Effect on Housing Costs: 

None. 

Effect on Small Business 

It has been determined that the adoption ofthese reg
ulations may affect small business. The Commission 
has drafted the regulations in Plain English pursuant to 
Government Code sections l1342.5~O and 
11346.2(a)( 1). 

Consideration ofAlternativcs 
The Commission must detennine that no reasonable 

alternative considered by the Commission, or that has 
otherwise been identified and brought to the attention of 
the Commission, would be more effective in carrying 
out the purpose for which the action is proposed. would 
be as effective and less burdensome to affected private 
persons than the proposed action, or would be more 
cost-effective to affected private persons and equally 
effective in implementing the statutory policy or other 
provision oflaw. 

TITLE 18. BOARD OF EQUALIZATION 

The State Board of Equalization 

Proposes to Adopt Amendments to 


California Code of Regulations, 

Title 18, Section 1684, 


Collection ofUse Tax by Retailers 

NOTICE IS HEREBY GIVEN 

The State Board ofEqualization (Board). pursuant to 
the authority vested in it by Revenue and Taxation Code 
(RTC) section 7051 , proposes to adopt amendments to 
California Code ofRegulations, title 18, scction (Regu
lation) 1684, Collection o.lUse Tax by Retailers. Regu
lation 1684 implements, interprets, and makes specific 
the provisions of RTC sections 6203 and 6226, which 
collectively require a "retailer engaged in business in 
this statc" to register with thc Board and collect Califor
nia use tax from its California customers, and RTC sec
tion 6204, which makes a retailer personally liable [or 
any California use tax it fails to collect from its Califor
nia customers, as required by section 6203. The pro
posed amendments make the regulation consistent 
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with, further clarify, and implement the amendments 
made to RTC scction 6203 by Assembly Bill No. (AB) 
155 (Stats. 20 II, ch. 313), which changed the definition 
of"retailer engaged in business in this state." 

PUBLIC HEARING 

The Board will conduct a meeting in Room 121, at 
450 N Strect. Sacramento, Califomia, on May 30-31, 
2012. The Board will provide notice of the meeting to 
any person who requests that notice in writing and make 
the notice. including the specific agenda for the meet
ing, available on the Board's Website at lVww.boe. 
ca.govat least 10 days in advance ofthe meeting. 

A public hearing regarding the proposed regulatory 
action will be held at 9:30 a.m. or as soon thereafter as 
the matter may be heard on May 30 or 3 I, 2012. At the 
hearing. any intercstcd person may present or submit 
oral or written statements, arguments, or contentions re
garding the adoption of the proposed amendments to 
Regulation 1684. 

AUTHORITY 

RTC section 705 I . 

REFERENCE 

RTC section 6203. 

INFORMATIVE OlCiEST/POLlCY STATEMENT 
OVERVIEW 

Existing Federal Law Regarding the Collection ofState 
Use Tax 

Article I, section 8, clause 3 of the United States 
Constitution expressly authorizes the United States 
Congress to "regulate Commerce with foreign Nations, 
and among the several States" (Commerce Clause). Tn 
Quill COIporatiol1 v. }y'orth Dakota (1992) 504 U.S. 
298, the United States Supreme Court explained that: 
• 	 The Commerce Clause grants Congress 

affirmative legislative authority and. by its own 
force, prohibits certain state actions that interfere 
with interstate commerce (Jd. at p. 3(9); 

• 	 Subject to Congress's legislative authority. the 
Commerce Clause prohibits a state from requiring 
a retailer cngaged in intcrstate commerce to collect 
the state's use tax unless the retailer has a 
"substantial nexus" with the state (see id. at 
p. 311): 

• 	 In thc abscncc of congrcssional action, the bright 
line rule, established in National Bellas Jless, Inc. 
v. Department o.fRevenue C?f the State oj1/linois 
(1967) 386 U.S. 753, that a retailer must have a 

"physical presence" in a taxing state in order for 
that state to impose a use tax collection obligation 
on the retailcr is still applicable today (sec id. at 
pp.317-318):and 

• 	 National Bellas Hess interpreted the COlIDllerce 
Clause as establishing a "safe harbor" prohibiting 
a state fi'om requiring a retailer to collect that 
state's use tax ifthe retailer's only connection with 
customers in the state is by common carrier, or the 
United States maiL which, in the absence of 
congressional action, is still applicable today (see 
id. at p. 315). 

Further, the United States Supreme COllli has histori
cally agreed that the safe harbor established in National 
Bel/as Hess (andrcaffirmed in Quill) is limited and docs 
not apply when a retailer's "connection with the taxing 
state is not exclusively by means of the instruments of 
interstate commerce." (National Geographic Society v. 
California Board o.fEqualization (1977) 430 U.S. 551, 
556 [quoting from and affimling the California Su
preme Court's decision in National Geographic Socie(v 
v. State Board of Equalizatio/1 (1976) 16 Ca1.3d 637, 
644].) The United States Supreme Court has specifical
ly found that the safe harbor docs not apply to an out
of-state retailer that has established a place of business 
in the taxing state, even ifthe retailer's in-state business 
activities are unrelated to the retailer's sales oftangible 
personal property to customers in that state. (ld. at 
p. 560.) The United States Supreme Court has specifi
cally explained that the safe harbor does not apply if a 
retailer attempts to negate its connection with a taxing 
state by organizing itself or its activities in such a way as 
to "departmentalize" its connection with thc taxing 
state so that the connection is isolated from the retailer's 
obvious selling activities. (Td. at pp. 560--561.) This is 
so regardless ofwhether the connection involves an in
state person who may be characterized as an employee, 
agent, representative, salesperson, solicitor, broker, or 
independent contractor, and regardless of whether the 
activities creating the connection are directly related to 
the retailer's sales of tangible personal property to cus
tomers in the state. (Ibid.: sec also Scripto, Inc. v. Car
son SherUJ"( 1960) 362 U.S. 207, 211-212.) The United 
States Supreme Court has also specifically found that 
the safe harbor does not aprIy ifa retai Ier has "propeliy 
within [the taxingl State." (National Geographic Soci
et); supra, 430 U.S. at p. 559 [quoting National Bellas 
Hess].) 

Tn addition, the California Supreme Comi previously 
held that "the slightest [physicalJ presence" in Califor
nia would be sufficient to create a substanLial nexus be
tween a retailer and this state. (National Geographic 
Society, supra, 16 Ca1.3d at p. 644.) However, the 
United States Supreme COll1i did not agree with the 
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California Supreme Court's slightest presence standard 
on appeal (National Geographic Society, supra, 430 
U.S. at p. 556): and the United States Supreme COU1i 
subsequently held that a retailer did not have a substan
tial nexus with a taxing state solely because the retailer 
licensed a few customers to usc software on a few 
floppy disks located within the taxing state. (Quill. su
pra, 504 U.S. at p. 315, fn. 8.) (The initial statement of 
reasons contains a more detailed discussion of federal 
and state case law regarding substantial nexus.) 

Current California Law Regarding the Collection of 

"retailer engaged in business in this state" by providing 
that: 

"Retailer engaged in business in this state" as used 
in this scction and Section 6202 means and 
includes any ofthe following: 

(I) Any retailer maintaining, occupying, or using, 
pennanently or temporarily, directly or indirectly, 
or through a subsidiaJ)" or agent, by whatever 
name called, an office, place of distribution, sales 
or sample room or place, warehouse or storage 
place, or other place ofbusiness. 

(2) Any retailer having any representative, agent, 
salesperson, canvasser, independent contractor, or 
solicitor operating in this state under the authority 
of the retailer or its subsidiary for the purpose of 
selling, delivering, installing, assembling, or the 
taking oforders for any tangible personal property. 

(3) As respects a lease, any retailer deriving rentals 
from a lease oftangible personal property situated 
in this state. 

 
The current operative provisions of section 6203, 

subdivision (d)( I), address the taking oforders over the 
Internet by providing tlUl1: 

For purposes of this set:tion, "engaged in business 
in this state" docs not include the taking of orders 
from customers in this state through a wmputer 

6203, subdivision (c)(1) through (3), define the term 
Currently, the operative provisions of RTC section 

Currently, RTC sections 6203 and 6226 collectively 
require a "retailer engaged in business in this state" to 
register with the Board and collect California usc tax 
from its California customers. Also, RTC section 6204 
makes a retailer personally liable for any California usc 
tax it fai Is to collect from its Calif(Jrnia customers, as re
quired by section 6203. Regulation 1684 rcquires 
"[rJetailers engaged in business in this state as defined 

Board, 
they fail to collect 
vidcs 
remit 
Caliiol11ia usc lax from their California customers, 
in Section 6203" to register with the Board, collect 

and 
the use tax to the Board. The regulation also pro
that retailers are liable for California usc taxes that 

from their customers and remit to the 
as required. 

telecommunications network located in this state 
which is not directly or indirectly owned by the re
tailer when the orders result from the elet:tronic 
display ofproducts on that same net\vork. The ex
clusion provided by this subdivision shall apply 
only to a computer telecommunications network 
that consists substantially of online communica
tions services other than the displaying and taking 
oforders for products. 

In addition, the current operative provisions of sec
tion 6203, subdivision (e), provide that a retailer is not a 
"retailer engaged in business in this state" ifthat retail
er's "sole physical presence in this state" is to engage in 
limited convcntion and tradc show activities, as speci
fied. 

CUlTently, Regulation 1684 docs not define the full 
scope of the phrase "retailer engaged in business in this 
state," as defined in RTC section 6203. Instead, Regula
tion 1684, subdivision (a). provides, in relevant part, thc 
following guidance rcgarding the meaning ofthe phrase 
"retailer engaged in business in this state," as currcntly 
defined by scction6203, subdivisions (c) and (d): 

Any retailer deriving rentals from a lease of 
tangible personal property situated in this state is a 
"rctailer cngaged in business in this state" and is 
required to collect the tax at the time rentals arc 
paid by his lessee. 

The usc of a computer server on the Intel11et to 
create or maintain a World Wide Web page or site 
by an out-of-state retailer will not be considered a 
factor in detcnuining whether the retailer has a 
substantial nexus with California. )Jo Intel11et 
Service Provider, On-line Service Provider, 
internetwork cOlmnunication service provider, or 
other Intel11et access service provider, or World 
Wide Web hosting services shall be deemed the 
agent or representative ofany out-of-state retailer 
as a result of the service provider maintaining or 
taking orders via a web page or site Oil a computer 
server that is physically located in this state. 

A retailer is not "engaged in business in this state" 
based solely on its usc of a representative or 
independent contractor in this state for pllllJoses of 
perf<mning warranty or repair services with 
respect to tangible personal property sold by the 
retailer, provided that the ultimate ownership of 
the representative or independent contrat:tor so 
used and the retailer is not substantially similar. 
For purposes of this paragraph. "ultimate owner" 
means a stock holder, bond holder, pminer, or 
other person holding an ownership interest. 

Cun'cntly, Regulation 1684, subdivision (b). also in
corporates the current provisions of section 6203, sub
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division (e), regarding convention and tradcshow acti

vities. 


RTC Section 6203 as Amended by AB 155 


RTC section 6203. subdivision (c). as amended by 
AB ISS, will define the tenn "retailer engagcd in busi
ness in this state" more broadly then eUtTent section 
6203, subdivision (c), and provide that the telID means 
"any retailer that has substantial nexus with this state for 
purposes of the commerce clause of the United States 
Constitution and any retailer upon whom federal law 
permits this state to impose a usc tax collection duty." 

RTC section 6103, subdivision (c)(1) through (3), as 
amended by AB 155, will provide that the term "retailer 
engaged in' busincss in this state" specifically includes, 
but is not limited to, rctailers engaged in the activities 
described in current section 6203, subdivision (c)(I) 
through (3) (quoted above). Subdivision (c)(4), as add
ed to section 6203 by AB 1 will further provide that 
"retailer engaged in business in this state" specifically 
includes, but is not limited to, any retailer that is a mem
ber of a "commonly controlled group," as defincd in 
RTC section 25105, and is a mcmberofa "combined re
porting group:' as defined by the Franchise Tax Board 
(FTB) in Regulation 25106.5, subdivision (b)(3), "that 
includes another member of the retailer's commonly 
controlled group that. pursuant to an agreement \\lith or 
in cooperation with the retailer, performs services in 
this statc in connection with tangible personal property 
to be sold by the retailer. . . :' 

In addition, subdivision (c)(5)(A), as added to RTC 
section 6203 by AB 155. will provide that the tenn "re
tailer engaged in business in this state" specifically in
cludes, but is not limited to "[a]ny retailer entering into 
an agreement or agreements under whk:h a person or 
persons in this state, for a commission or other consid
eration, directly or indirectly refer potential purchasers 
of tangible personal property to the retailer, whether by 
an Intel11et~bascd link or an Internet Web site, or other
wise," but only if: (1) ''The total cumulative sales price 
from all of the retailer's sales, within the preceding] 2 
months, of tangible pcrsonal property to purchasers in 
this state that arc refcrred pursuant to all ofthose agree
ments with a person or persons in this state, is in excess 
often thousand dollars ($10,000)"; and (2) "The retail
CL within the preceding 12111onth5, has total cumulative 
sales oftangiblc personal property topurehasers in this 
state in excess ofone million dollars (S 1,000,000)." 

However, subdivision (c)(5)(S), as added to RTC 
section 6203 by AB 155, will provide that: "An agree
ment under which a retailer purchases advertisements 
from a person or persons in this state, to be delivered on 
television. radio, in print, on the Internet or by any oth
er medium, is not an agreement described in subpara
graph (A), unless the advertisement revenue paid to the 

person or persons in this state consists of commissio~s 
or other consideration that is based upon sales of tang1

ble personal property:' Subdivision (c)(5}(C), as added 
to section 6203 by AB 155, will provide that: "Notwith
standing subparagraph (B), an agreement under which a 
retailer engages a person in this state to place an adver
tisement on an Internet Web site operated by that per
son, or operated by another person in this state, is not an 
agreement described in subparagraph (A),. unless tl~c 
person entering the agreement with the retmler a~so d~
rectly or indirectly solicits potential customers III thIS 
sLatc through usc of Oyers, ncwsletters, lelcphonc calls, 
electronic mail, blogs, microblogs, social networking 
sites, or other means of direct or indirect solicitation 
specifically targeted at potential customers in tbis 
state." Subdivision (e)(5)(D), as added to scetion 6203 
by AS 155, will provide that for purposes ofparagraph 
(c)( 5), '"retailer" includes "an entity affiliated with a re
tailer within thc meaning ofSection 1504 orthe Intcmal 
Revenue Code." Also, subdivision (c)(5)(E), as added 
to section 6203 bv AB 155, will provide that paragraph 
(c)(5) "shall not 'apply if the retailer can demonstrate 
that the person in this state with whom the retailer has an 
agreement did not engage in referrals in thc state on be
halfofthe retailer that would satisfy the requirements of 
the commcrce clausc of thl..' United Statcs Constitu
tion." 

Finallv, it should be noted that the amendments made 
to RTC ;cction 6203 bv AB 155 will also delete the pro
visions in CUlTcnt scction 6203. subdivision (d), regard
ing the "taking of orders from cllstomers in this state 
through a computer telecommunications network," and 
renumber current section 6203, subdivision (c) 's provi
sions regarding cOllvention and trades how activities as 
section 6203, subdivision (d). 

The amendmems made to RTC section 6203 by AB 
155 will become operative on September 15, 2012, if a 
federal law is not enacted on or before July 31,2012, au
thorizing the states to require a seller to collect taxes on 
sales of goods to in~statc purchasers without regard to 
the location ofthe seller. Ifa federal law is enacted on or 
before July 3 1,2011, authorizing the states to require a 
seller to collcct taxes on sales of goods to in~state pur
chasers without regard to thc location of the seller, and 
the state does not, on or before September 14,2012, 
cleet to implement that law, the amendments made to 
section 6203 by AB 155 will become operative on Janu
ary 1,2013. 

Effect, Objectives. and Benefits of the Proposed 
Amendments to Rcgulation l684 

Board staff conducted meetings with interested par
ties on October 3 I and December 20, 2011. in Sacra
mento, California, and Novcmber 2 and December 22, 
2011, in Culver City, California. to discuss the effect of 
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the amendments made to RTC section 6203 by AB 155 

and how to best amend Regulation 1684 to make it eon

sistent with the amendments to section 6203, imple

ment the new provisions that were added to RTC section 

6203 regarding "substantial nexus," "commonly con

trolled group nexus:' and "affiliate nexus," and provide 

notice to retailers that AB 155 will require retailers to 

register to collect Califomia use tax ifthey have a "sub

stantial nexus" with California. 


After diseussing AB 155 with the interested parties 

and reviewing the interested parties' comments, Board 

staff recommended that the Board amend Regulation 

1684to: 


• 	 Incorporate the new provisions of RTC section 

6203, subdivision (c), as amended by AB 155, 

providing that "retailer engaged in business in this 

state" means "any retailer that has substantial 

nexus with this state for purposes ofthe commerce 

clause of the United States Constitution and any 

retailer upon whom federal law pennits this state 

to impose a usc tax collcction duty," and 

incorporate the non-exhaustive cxamples of 

retailers with substantial nexus set forth in section 

6203, subdivision (c)(l)-(5), as amended by AB 

155, including the examples regarding commonly 

controlled group nexus and affiliate nexus; 


· 	Incorporate the physical presence test established 
in Natiolla! Be!!{Js Hess, Inc. v. Department ojRev
enlle of the State of I11inois (1967) 386 U.S. 753 
(and affil111ed in Quill Corporation v. North Dako
ta (1992) 504 U.S. 298) by creating a presumption 
that a retailer is engaged in business in this state if 
the retailer has any physical presence in Califor
nia, and tllrtherexplain that a retai1ermay rebut the 
presumption if the retailer can substantiate that its 
physical prcsence is so slight that the Unitcd States 
Constitution prohibits this state fi'Oll1 imposing a 
usc tax collection duty on the retailer, that a retailer 
docs not have a physical presence in Califomia 
solely because the retailer engages in interstate 
cOlmnunications with customers in Califomia via 
common carrier, the United States maiL or inter
state telecommunication, including, but not lim
ited to, interstate telephone calls and emails, and 
that the rebuttable presumption does not apply to a 
retailer that docs not have a physical presence in 
California; 

• 	 Clarity that services are performed in connection 

with tangible personal property to be sold by a 

retailer, within the meaning of section 6203, 

subdivision (e)(4)'s new commonly controlled 

group nexus provisions, if the services help the 

retailer establish or maintain a California market 

for sales of tangible personal property, and clarify 
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that services are performed in cooperation with a 
retailer, within the meaning of section 6203, 
subdivision (c)(4), as added by AB ISS, if the 
retailer and the member ofthe retailer's commonly 
controlled group performing the services are 
working or acting together for a common purpose 
or benefit; 

• 	 Clarify that the phrases "commission or other 
consideration" and "commissions or other 
consideration that is based upon sales of tangible 
personal property:' as used in section 6203, 
subdivision (c)(5)'s new affiliate nexus 
provisions, refer to any "consideration that is 
based upon completed sales of tangible personal 
property, whether referred to as a cOImnission, fcc 
for advertising services, or otherwise"; 

• 	 Clarity that the determination as to whether a 
retailer has made the requisite amount of sales to 
purchasers in Califomia during the preceding 12 
month period to be engaged in business in 
California under section 6203, subdivision 
(c)(5)'s new affiliate nexus provisions shall be 
made at the end ofeach calendar quartcr; 

• 	 Clarify that. for purposes of section 6203, 
subdivision (c)(5)'s new atliliate nexus 
provisions, an individual is in California when the 
individual is physically present within the 
boundaries of Calitornia and a person other than 
an individual is in Calitomia when there is at least 
one individual physically present in Caliiomia on 
the person's behalf, and fllliher clarify that the 
atliliate nexus provisions do not apply to a 
retailer's agreement with any person, unless an 
individual solicits potential ellstomers under the 
agreemcnt while the individual is physically 
present within the boundaries ofCal ifornia; 

• 	 Create a means by which a retailer may effectively 
establish that its agreement is not the type ofagree
ment that can give rise to affiliate nexus under sec
tion 6203, subdivision (c)( 5), by utilizing contrac
tual terms and factual certifications; and expressly 
excuse retailers from the requirement to obtain a 
certification ifthc person from whom the certifica
tion is required is dead, lacks the capacity to make 
such certification, or cannot reasonably be located 
by the retailer and there is no evidence to indicate 
that such person did in fact engage in any prohib
ited solicitation activities in California Clt Clny time 
during the previous year; 

• 	 Define the tenns "advertisement," "solicit," Clnd 
"solicitation" for purposes of applying the new 
affiliate nexus provisions of section 6203, 
subdivision (c)( 5) by focusing on the general and 
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broad nature of advertising and the more actively 
targeted nature ofsoliciting; 

• 	 Define the term "person" by reference to the 
dctinition of "person" set forth in RTC section 
6005 and define the tenn "individual" to mean a 
"natural person" for purposes of applying the new 
affiliate nexus provisions of section 6203, 
subdivi sion (c)( 5): 

• 	 Provide three examples illustrating the application 
of the new affiliate nexus provisions of section 
6203, subdivision (c )(5); 

• 	 Recognize that a retailer may establish a 
substantial nexus with California by having its 
property, including a computer server, in this Slate; 
and 

• 	 Provide that the amcndments made to Regulation 
1684 to implement the nexus-expanding provi
sions ofAB 155 \.vill become operative when new 
section 6203 becomes operative on Scptember 15, 
2012, or January 1,2013, and shall not have a rct
roactive effect. 

During its February 28. 20 11, Business Taxes Com
mittee meeting, the Board detennined that staff's rec
ommended amendments are reasonably necessary to 
accomplish the objectives of making Regulation 1684 
consistent with the amendments made to RTC section 
6203 by AB 155, implementing and clarifying the new 
provisions that were added to section 6203 regarding 
"substantial nexus," "cOlmnonly controlled group nex
us," and "affiliate nexus," and providing notice to re
tailers that they will be required to register to collect 
California usc tax jf they have a "substantial nexus" 
with California once the amendments made to section 
6203 by A B 155 become operative, (The interested par
ties process and February 28, 20 J I. meeting are dis
cussed in more detail in the initial statement ofreasons.) 
The proposed amendments are anticipated 10 provide 
the following specific benefits: 
• 	 Ensure that Regulation 1684 is consistent with the 

amendments made to section by AB 155 when the 
amendments made to section 6203 become 
operative: 

• 	 Ensure that the amendments made to section 6203 
by AB 155 arc interpreted and administered con
sistently with United States Supreme Court and 
California court opinions regard.ing substantial 
nexus, including, but not limited to, National Bel
las Hess, Quill. Scripto, and National Geographic 
SocieW: 

• 	 Ensure that section 6203 's new affiliate nexus 
provisions will be interpreted and administered 
consistently: 

• Provide guidance to retailers as to whether their 
activities create a "substantial nexus" with 
California and require them to register with the 
Board to collect usc tax; and 

• Provide more celiainty to retailers regarding their 
new use tax collection obligations before the 
amendments made to section 6203 by AB 155 
becomes opcrative, 

The Board has performed an evaluation of whether 
the proposed amendments to Regulation 1684 are in
consistent or incompatible with existing state regula
tions and determined that the proposed amendments are 
not inconsistent or incompatible with existing state reg
ulations because Regulation J684 is the only state regu
lation prescribing rctailers' obligations to collect 
California use tax. In addition, there is no federal use tax 
and there are no comparable federal regulations or stat
utes to Regulation 1684. 

NO MA~DATR ON LOCAL AGENCIES AND 
SCHOOL o[STRICTS 

The Board has determined that the adoption of the 
proposed amendments to Regulation 1684 will not im
pose a mandate on local agencies or school districts, in
cluding a mandate that is required to be reimbursed un
derpmt 7 (commencing with section 175(0) ofdivision 
4 oftitlc 2 ofthe Government Code. 

NO COST OR SAVINGS TO 
AGENCIES, LOCAL AGENCIES, 

AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the 
proposed amendments to Regulation 1684 wi 11 result in 
no direct or indirect cost or savings to any state agency, 
any cost to local agencies or school districts that is re
quired to be reimbursed under pmi 7 (commencing with 
section 17500) ofdivision 4 oftitle 2 ofthe Government 
Code, other non-discretionary cost or savings imposed 
on local agencies, or cost or savings in federal funding 
to the State ofCalifomia. 

NO SIGNIFICANT STATEWIDE ADVERSE 

ECONOMIC IMPACT DIRECTLY 


AFFECTING BUSiNESS 


The adoption ofthe proposed amendments to Regula
tion 1684 will making Regulation 1684 consistent with 
the amendments to RTC section 6203 made bv AB 155. 
clarify and implement the new provisions "thal were 
added to section 6203 by AB 155 regarding "substantial 
nexus," "commonly controlled group nexus," and "af
filiate nexus:' and provide notice to retailers that sec
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tion 6203 will require retailers to register to collect 
Califomia use tax if they have a "substantial nexus" 
with California om:e the amendments made by AB 155 
become operative. The proposed amendments will not 
impose any new taxes or expand any retailers' use tax 
collection obligation beyond that imposed by section 
6203 as amended by AB 155. Therefore, the Board has 
made an initial determination that the adoption of the 
proposcd amendments to Regulation 1684 wi II not have 
a significant, statewide adverse economic impact di
rectly atfecting business. including the ability of 
California husinesses to compde \vith businesses in 
other states. 

The adoption ofthe proposed amendments to Regula
tion 1684 may atfect small business. 

NO COST IMPACTS TO PRIVATE 

PERSONS OR BUSINESSES 


The Board is not aware ofany cost impacts that a rep
resentative private person or business would necessari
ly incur in reasonable compliance 'with the proposed ac
tion. 

RESULTS OF THE ECONOMIC IMPACT 
ANALYSIS REQUIRED BY GOVERNMENT 
CODE SECTION 11346.3. SUBDiVlSION (b) 

The Board has prepared the economic impact analy
sis required by Ciovemment Code section 11346.3, sub
division (b)( I), and included it in the initial statement of 
reasons. The Board has detcrmined that the adoption of 
the proposed amendments to Regulation 1684 will nei
ther create nor eliminate jobs in the State of Califomia 
nor result in the elimination of existing businesses nor 
create or expand business in thc State ofCalifomia. Fur
thermore, the Board has determined th<lt the adoption of 
thc proposed amendments to Regulation 1684 will not 
affect the health and welfare of California residents, 
worker safety, or the state's environment. 

NO SIGNIFICANT EFFECT 

ON HOUSINC; COSTS 


Adoption ofthe proposed amendments to Regulation 
1684 will not have a significant dfecton housing costs. 

DETERMINATION REGARDING 

ALTERNATIVES 


The Board must determine that no reasonable alterna
tive considered by it or that has been otherwise identi
tied and brought to its attention would be more effe<.:tive 

in carrying out the purpose for which the action is pro
posed, would be as effective and less burdensome to af
fected private persons than the proposed action. or 
would be 1110re cost-effective to affected private per
sons and equaUy eil'ective in implementing the statuto
Iy policy or other provision oflaw than the proposed ac
tion. 

CONTACT PERSONS 

Questions regarding the substance of the proposed 
amendments should be directed to Bradley M. Heller. 
Tax Counsel IV, by telephone at (916) 3 23~3091 , by e~ 
mail at Bradlcy.Heller(liboe.ca.gov, or by mail at State 
Board of Equalization, Attn: Bradley M. Heller, 
MIC:82. 450 N Street. P.O. Box 942879. Sacramento. 
CA 94279-0082. 

Written comments tor the Board's consideration, no
tice of intent to present testimony or witnesses at the 
public hearing, and inquiries concerning the proposed 
administrative action should be directed to Mr. Rick 
Bennion, Regulations Coordinator, by telephone at 
(916) 445~2130, by fax at (916) 324--3984, by e~l11ail 
at Richard.Bcnnion(£I)boe.ca.goy, or by mail at State 
Board of Equalization. Attn: Rick Bennion. MIC:80, 
450 N Street, P.O. Box 942879. Sacramento, CA 
94279~0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends at 9:30 a.m. on 
May 30. 2012, or as SOOI1 thereafter as the Board begins 
the public hearing regarding the proposed amendmcnts 
to Regulation 1684 during the May 30--31. 2012. Board 
meeting. Written comments received by Mr. Riek Ben
nion at the postal address, emai I address. or fax number 
provided above, prior to the close of the written com
ment period, will be presented to the Board and the 
Board will consider the statements, arguments, and/or 
contentions contained in those written comments be
tore the Board decides whether to adopt the proposed 
amendments to Regulation 1684. The Board will only 
consider written comments recei ved by that time. 

AVAILABILITY OF INITIAL STATEMENT 

OF REASONS AND TEXT OF 


PROPOSED REGULATION 


The Board has prepared an undcrscore and strikeout 
version of the text of Regulation 1684 illustrating the 
express terms of the proposed amendments and an ini
tial statement of rcasons for the adoption of the pro
posed amendments, which includes the economic im
pact analysis required by Government Code section 
11346.3, subdivision (b)(l). These documents and all 
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the infol1uatioll on which the proposed amendments are WRITTEN COMMENT PERIOD 
based arc available to the public upon request. The rulc

Written comments will be accepted until 5:00 p.m., making file is available for public inspection at 450 N 
May 24,2012. All relevant matters presented will be Street, Sacramento, California. The express tems of the 
considered before the proposed regulatory action is takproposed amendments and the initial statement of rea
en. Comments should be submitted to the agency offisons arc also available on the Board's Website at www. 
cer named below. boe.ca.gov. 

AUTHORITY AND REFERENCE 
SUBSTANTIALLY RELATED CHANGES 

Revenue and Taxation Code section 19503 autlloPURSUANT TO GOVERNMENT CODE 
rizes the Franchise Tax Board to prescribe regulations SECTION 1l346.8 
necessary for the enforcement of Part 10 (commencing 

The Board may adopt the proposed amendments to with section 1700 I), Part 10.2 (commencing with sec
Regulation 1684 with changes that arc nonsubstantial tion 18401). Part lO.7 (commencing with section 
or solely grammatical in nature, or sutliciently related 21001) and Part 11 (commencing with section 23001). 
to the original proposed text that the public was ade Revenue and Taxation Code section 19089 requires 
quately placed on notice that the changes could result adoption ofthis regulation in order to implement the no
from the originally proposed regulatory action. Ifa suf tice requirements specified in that section. 
ficiently related change is made, the Board will make 
the full text of the proposed amendments, with the INFORMATIVE DIGEST/POLlCY STATEMENT 
change elearly indicated, available to the public for at OVERVIEW 
least 15 days before adoption. The text oftlle resulting 

Revenue and Taxation Code section 19089 provides, amendments will bemail.ed to those interested parties 
in part, that "[e]very trustee in a case under Title II ofwho commented on the original proposed amendments 
the United States Code, receiver, assignce for the beneorally or in writing or who asked to be informed ofsuch 
fit ofcreditors or like fiduciary shall give notice ofqualchanges. The text of the resulting amendments will also 
ification as such to the Franchise Tax Board in the manbe available to the public from Mr. Bennion. The Board 
ner and at the time that may be required by regulationswill consider written comments on the resulting amend
of the Franchise Tax Board" and that "[t]he Franchise ments that arc rel.:eived prior to adoption. 
Tax Board may by regulation provide any exemptions 
from the requirements of this section that the Franchise 

AVAILABfUTY OF FINAL Tax Board deems proper." The Franchise Tax Board 
STATEMENT OF REASONS has not adopted regulations under this section. The pro

posed new regulation is designed to implement this sec
Ifthe Board adopts the proposed amendments to Reg tion. 

u�ation 1684, the Board will prepare a final statement of The proposed regulation is modeled after Treasury 
reasons, which will be l11ade available for inspection at Regulation section 301.6036-1, and implements the 
450 N Street, Sacramento, California, and available on notice requirement for bankruptcy or receivership fidu
the Board's Website at wwmboe.ca.gov. ciaries. The proposed regulation is modified from the 

federal regulation language to eliminate the require
ment to gi ve notke in probate cases, since Probate Code TITLE 18. FRANCHISE TAX BOARD 
section 9202, subdivision (e), already specifics the no

As required by Section 11346.4 of the Govemment tice required in estate administration under California 
Code, this is notice of intention to consider the adoption probate law. 
of section 19089 in Title 18 of the Califomia Code of The proposed language for this regulation addresses 
Regulations, pertaining to notice requirements for who is required to give notice ofqualification as a fidu
bankruptcy or receivership fiduciaries. There will not ciary in bankruptcy and receivership proceedings; the 
be a public hearing unless requested by an interested manner in which paliies must provide the Franchise Tax 
person at least 15 days before the close of the written Board with notice; the time requirement for providing 
comment period. Any request for a public hearing the Franchise Tax Board with notice; whether any ex
should be submitted to the agency officer named below. emptions to the notice requirement may be appropriate; 
Govcmment Code section 15702, subdivision (b), pro and the notice to the Franchise Tax Board ofadministra
vides for consideration by the three-member Franchise tion of bankruptl.:Y by fiduciaries, tllcreby aiding tax 
Tax Board ofany proposed regulatory action ifany per collection flll1etions as anticipated by Revenue and 
son makes such request in writing. Taxatioll Code section 19089. 
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April 6, 2012 

To Interested Parties: 

Notice of Proposed Regulatory Action 

by the 


State Board of Equalization 


Proposed to Adopt Amendments to California Code of Regulations, Title 18, 
Section 1684, Collection ofUse Tax by Retailers 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by Revenue and 
Taxation Code (RTC) section 7051, proposes to adopt amendments to California Code of 
Regulations, title 18, section (Regulation) 1684, Collection of Use Tax by Retailers. 
Regulation 1684 implements, interprets, and makes specific the provisions of RTC sections 
6203 and 6226, which collectively require a "retailer engaged in business in this state" to 
register with the Board and collect California use tax from its California customers, and RTC 
section 6204, which makes a retailer personally liable for any California use tax it fails to 
collect from its California customers, as required by section 6203. The proposed amendments 
make the regulation consistent with, further clarify, and implement the amendments made to 
RTC section 6203 by Assembly Bill No. (AB) 155 (Stats. 2011, ch. 313.), which changed the 
definition of "retailer engaged in business in this state." 

PUBLIC HEARING 

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California, on 
May 30 - 31, 2012. The Board will provide notice of the meeting to any person who requests 
that notice in writing and make the notice, including the specific agenda for the meeting, 
available on the Board's Website at www.boe.ca.gov at least 10 days in advance of the meeting . 

A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as soon 
thereafter as the matter may be heard on May 30 or 31,2012. At the hearing, any interested 
person may present or submit oral or written statements, arguments, or contentions regarding 
the adoption of the proposed amendments to Regulation 1684. 

http:www.boe.ca.gov
http:www.boe.ca.gov
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AUTHORITY 

RTC section 705l. 

REFERENCE 

RTC section 6203. 

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 

Existing Federal Law Regarding the Collection of State Use Tax 

Article I, section 8, clause 3 of the United States Constitution expressly authorizes the United 
States Congress to "regulate Commerce with foreign Nations, and among the several States" 
(Commerce Clause). In Quill Corporation v. North Dakota (1992) 504 U.S. 298, the United 
States Supreme Court explained that: 

• 	 The Commerce Clause grants Congress affirmative legislative authority and, by its own 
force, prohibits certain state actions that interfere with interstate commerce (ld. at p. 
309); 

• 	 Subject to Congress's legislative authority, the Commerce Clause prohibits a state from 
requiring a retailer engaged in interstate commerce to collect the state's use tax unless 
the retailer has a "substantial nexus" with the state (see id. at p. 311); 

• 	 In the absence of congressional action, the bright line rule, established in National 
Bellas Hess, Inc. v. Department ofRevenue ofthe State ofIllinois (1967) 386 U.S. 753, 
that a retailer must have a "physical presence" in a taxing state in order for that state to 
impose a use tax collection obligation on the retailer is still applicable today (see ld. at 
pp. 317-318); and 

• 	 National Bellas Hess interpreted the Commerce Clause as establishing a "safe harbor" 
prohibiting a state from requiring a retailer to collect that state's use tax if the retailer's 
only connection with customers in the state is by common carrier or the United States 
mail, which, in the absence of congressional action, is still applicable today (see id. at 
p.315). 

Further, the United States Supreme Court has historically agreed that the safe harbor 
established in National Bellas Hess (and reaffirmed in Quill) is limited and does not apply 
when a retailer's "connection with the taxing state is not exclusively by means of the 
instruments of interstate commerce." (National Geographic Society v. California Board of 
Equalization (1977) 430 U.S. 551, 556 [quoting from and affirming the California Supreme 
Court's decision in National Geographic Society v. State Board ofEqualization (1976) 16 
Ca1.3d 637, 644].) The United States Supreme Court has specifically found that the safe 
harbor does not apply to an out-of-state retailer that has established a place of business in the 
taxing state, even if the retailer's in-state business activities are unrelated to the retailer's sales 
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of tangible personal property to customers in that state. (ld. at p. 560.) The United States 
Supreme Court has specifically explained that the safe harbor does not apply if a retailer 
attempts to negate its connection with a taxing state by organizing itself or its activities in such 
a way as to "departmentalize" its connection with the taxing state so that the connection is 
isolated from the retailer's obvious selling activities. (Id. at pp. 560-561.) This is so 
regardless of whether the connection involves an in-state person who may be characterized as 
an employee, agent, representative, salesperson, solicitor, broker, or independent contractor, 
and regardless of whether the activities creating the connection are directly related to the 
retailer's sales of tangible personal property to customers in the state. (Ibid.; see also 
Scripto, Inc. v. Carson Sherif/(l960) 362 U.S. 207, 211-212.) The United States Supreme 
Court has also specifically found that the safe harbor does not apply if a retailer has "property 
within [the taxing] State." (National Geographic Society, supra, 430 U.S. at p. 559 [quoting 
National Bellas Hess].) 

In addition, the California Supreme Court previously held that "the slightest [physical] 
presence" in California would be sufficient to create a substantial nexus between a retailer and 
this state. (National Geographic Society, supra, 16 Ca1.3d at p. 644.) However, the United 
States Supreme Court did not agree with the California Supreme Court's slightest presence 
standard on appeal (National Geographic Society, supra, 430 U.S. at p. 556); and the United 
States Supreme Court subsequently held that a retailer did not have a substantial nexus with a 
taxing state solely because the retailer licensed a few customers to use software on a few 
floppy disks located within the taxing state. (Quill, supra, 504 U.S. at p. 315, fn. 8.) (The 
initial statement of reasons contains a more detailed discussion of federal and state case law 
regarding substantial nexus.) 

Current California Law Regarding the Collection of Use Tax 

Currently, RTC sections 6203 and 6226 collectively require a "retailer engaged in business in 
this state" to register with the Board and collect California use tax from its California customers. 
Also, RTC section 6204 makes a retailer personally liable for any California use tax it fails to 
collect from its California customers, as required by section 6203. Regulation 1684 requires 
"[ r]etailers engaged in business in this state as defined in Section 6203" to register with the 
Board, collect California use tax from their California customers, and remit the use tax to the 
Board. The regulation also provides that retailers are liable for California use taxes that they fail 
to collect from their customers and remit to the Board, as required. 

Currently, the operative provisions of RTC section 6203, subdivision (c)(l) through (3), 
define the term "retailer engaged in business in this state" by providing that: 

"Retailer engaged in business in this state" as used in this section and Section 
6202 means and includes any of the following: 
(1) Any retailer maintaining, occupying, or using, permanently or temporarily, 
directly or indirectly, or through a subsidiary, or agent, by whatever name 
called, an office, place of distribution, sales or sample room or place, 
warehouse or storage place, or other place of business. 
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(2) Any retailer having any representative, agent, salesperson, canvasser, 
independent contractor, or solicitor operating in this state under the authority of 
the retailer or its subsidiary for the purpose of selling, delivering, installing, 
assembling, or the taking of orders for any tangible personal property. 
(3) As respects a lease, any retailer deriving rentals from a lease of tangible 
personal property situated in this state. 

The current operative provisions of section 6203, subdivision (d)(l), address the taking of 
orders over the Internet by providing that: 

For purposes of this section, "engaged in business in this state" does not include 
the taking of orders from customers in this state through a computer 
telecommunications network located in this state which is not directly or 
indirectly owned by the retailer when the orders result from the electronic 
display of products on that same network. The exclusion provided by this 
subdivision shall apply only to a computer telecommunications network that 
consists substantially of online communications services other than the 
displaying and taking of orders for products. 

In addition, the current operative provisions of section 6203, subdivision (e), provide that a 
retailer is not a "retailer engaged in business in this state" if that retailer's "sole physical 
presence in this state" is to engage in limited convention and trade show activities, as 
specified. 

Currently, Regulation 1684 does not define the full scope of the phrase "retailer engaged in 
business in this state," as defined in RTC section 6203. Instead, Regulation 1684, subdivision 
(a), provides, in relevant part, the following guidance regarding the meaning of the phrase 
"retailer engaged in business in this state," as currently defined by section 6203, subdivisions 
(c) and (d): 

Any retailer deriving rentals from a lease of tangible personal property situated 
in this state is a "retailer engaged in business in this state" and is required to 
collect the tax at the time rentals are paid by his lessee. 

The use of a computer server on the Internet to create or maintain a World 
Wide Web page or site by an out-of-state retailer will not be considered a factor 
in determining whether the retailer has a substantial nexus with California. No 
Internet Service Provider, On-line Service Provider, internetwork 
communication service provider, or other Internet access service provider, or 
World Wide Web hosting services shall be deemed the agent or representative 
of any out-of-state retailer as a result of the service provider maintaining or 
taking orders via a web page or site on a computer server that is physically 
located in this state. 
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A retailer is not "engaged in business in this state" based solely on its use of a 
representative or independent contractor in this state for purposes of performing 
warranty or repair services with respect to tangible personal property sold by 
the retailer, provided that the ultimate ownership of the representative or 
independent contractor so used and the retailer is not substantially similar. For 
purposes of this paragraph, "ultimate owner" means a stock holder, bond 
holder, partner, or other person holding an ownership interest. 

Currently, Regulation 1684, subdivision (b), also incorporates the current provisions of section 
6203, subdivision (e), regarding convention and tradeshow activities. 

RTC Section 6203 as Amended by AB 155 

RTC section 6203, subdivision (c), as amended by AB 155, will define the term "retailer 
engaged in business in this state" more broadly then current section 6203, subdivision (c), and 
provide that the term means "any retailer that has substantial nexus with this state for purposes 
of the commerce clause of the United States Constitution and any retailer upon whom federal 
law permits this state to impose a use tax collection duty. " 

RTC section 6203, subdivision (c)(1) through (3), as amended by AB 155, will provide that 
the term "retailer engaged in business in this state" specifically includes, but is not limited to, 
retailers engaged in the activities described in current section 6203, subdivision (c)(I) through 
(3) (quoted above). Subdivision (c)(4), as added to section 6203 by AB 155, will further 
provide that "retailer engaged in business in this state" specifically includes, but is not limited 
to, any retailer that is a member of a "commonly controlled group," as defined in RTC section 
25105, and is a member of a "combined reporting group," as defined by the Franchise Tax 
Board (FTB) in Regulation 25106.5, subdivision (b)(3), "that includes another member of the 
retailer's commonly controlled group that, pursuant to an agreement with or in cooperation 
with the retailer, performs services in this state in connection with tangible personal property 
to be sold by the retailer . . . ." 

In addition, subdivision (c)(5)(A), as added to RTC section 6203 by AB 155, will provide that 
the term "retailer engaged in business in this state" specifically includes, but is not limited to 
"[a]ny retailer entering into an agreement or agreements under which a person or persons in 
this state, for a commission or other consideration, directly or indirectly refer potential 
purchasers of tangible personal property to the retailer, whether by an Internet-based link or 
an Internet Web site, or otherwise," but only if: (1) "The total cumulative sales price from all 
of the retailer's sales, within the preceding 12 months, of tangible personal property to 
purchasers in this state that are referred pursuant to all of those agreements with a person or 
persons in this state, is in excess often thousand dollars ($10,000)"; and (2) "The retailer, 
within the preceding 12 months, has total cumulative sales of tangible personal property to 
purchasers in this state in excess of one million dollars ($1,000,000)." 

However, subdivision (c)(5)(B), as added to RTC section 6203 by AB 155, will provide that: 
" An agreement under which a retailer purchases advertisements from a person or persons in 
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this state, to be delivered on television, radio, in print, on the Internet, or by any other 
medium, is not an agreement described in subparagraph (A), unless the advertisement revenue 
paid to the person or persons in this state consists of commissions or other consideration that is 
based upon sales of tangible personal property." Subdivision (c)(5)(C), as added to section 
6203 by AB 155, will provide that: "Notwithstanding subparagraph (B), an agreement under 
which a retailer engages a person in this state to place an advertisement on an Internet Web 
site operated by that person, or operated by another person in this state, is not an agreement 
described in subparagraph (A), unless the person entering the agreement with the retailer also 
directly or indirectly solicits potential customers in this state through use of Hyers, newsletters, 
telephone calls, electronic mail, blogs, microblogs, social networldng sites, or other means of 
direct or indirect solicitation specifically targeted at potential customers in this state." 
Subdivision (c)(5)(D), as added to section 6203 by AB 155, will provide that for purposes of 
paragraph (c)(5), "retailer" includes "an entity affiliated with a retailer within the meaning of 
Section 1504 of the Internal Revenue Code.'" Also, subdivision (c)(5)(E), as added to section 
6203 by AB 155, will provide that paragraph (c)(5) "shall not apply if the retailer can 
demonstrate that the person in this state with whom the retailer has an agreement did not 
engage in referrals in the state on behalf of the retailer that would satisfy the requirements of 
the commerce clause of the United States Constitution." 

Finally, it should be noted that the amendments made to RTC section 6203 by AB 155 will 
also delete the provisions in current section 6203, subdivision (d), regarding the "taldng of 
orders from customers in this state through a computer telecommunications network," and 
renumber current section 6203, subdivision (e)'s provisions regarding convention and 
tradeshow activities as section 6203, subdivision (d). 

The amendments made to RTC section 6203 by AB 155 will become operative on September 
15, 2012, if a federal law is not enacted on or before July 31, 2012, authorizing the states to 
require a seller to collect taxes on sales of goods to in-state purchasers without regard to the 
location of the seller. If a federal law is enacted on or before July 31, 2012, authorizing the 
states to require a seller to collect taxes on sales of goods to in-state purchasers without regard 
to the location of the seller, and the state does not, on or before September 14, 2012, elect to 
implement that law, the amendments made to section 6203 by AB 155 will become operative 
on January 1, 2013. 

Effect, Objectives, and Benefits of the Proposed Amendments to Regulation 1684 

Board staff conducted meetings with interested parties on October 31 and December 20, 2011, 
in Sacramento, California, and November 2 and December 22,2011, in Culver City, 
California, to discuss the effect of the amendments made to RTC section 6203 by AB 155 and 
how to best amend Regulation 1684 to make it consistent with the amendments to section 
6203, implement the new provisions that were added to RTC section 6203 regarding 
"substantial nexus," "commonly controlled group nexus," and "affiliate nexus," and provide 
notice to retailers that AB 155 will require retailers to register to collect California use tax if 
they have a "substantial nexus" with California. 
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After discussing AB 155 with the interested parties and reviewing the interested parties' 
comments, Board staff recommended that the Board amend Regulation 1684 to: 

• 	 Incorporate the new provisions ofRTC section 6203, subdivision (c), as amended by 
AB 155, providing that "retailer engaged in business in this state" means "any retailer 
that has substantial nexus with this state for purposes of the commerce clause of the 
United States Constitution and any retailer upon whom federal law permits this state to 
impose a use tax collection duty," and incorporate the non-exhaustive examples of 
retailers with substantial nexus set forth in section 6203, subdivision (c)(l)-(5), as 
amended by AB 155, including the examples regarding commonly controlled group 
nexus and affiliate nexus; 

• 	 Incorporate the physical presence test established in National Bellas Hess, Inc. v. 
Department ofRevenue ofthe State ofIllinois (1967) 386 U.S. 753 (and affirmed in Quill 
Corporation v. North Dakota (1992) 504 U.S. 298) by creating a presumption that a 
retailer is engaged in business in this state if the retailer has any physical presence in 
California, and further explain that a retailer may rebut the presumption if the retailer can 
substantiate that its physical presence is so slight that the United States Constitution 
prohibits this state from imposing a use tax collection duty on the retailer, that a retailer 
does not have a physical presence in California solely because the retailer engages in 
interstate communications with customers in California via common carrier, the United 
States mail, or interstate telecommunication, including, but not limited to, interstate 
telephone calls and emails, and that the rebuttable presumption does not apply to a 
retailer that does not have a physical presence in California; 

• 	 ClarifY that services are performed in connection with tangible personal property to be 
sold by a retailer, within the meaning of section 6203, subdivision (c)(4)'s new 
commonly controlled group nexus provisions, if the services help the retailer establish or 
maintain a California market for sales of tangible personal property, and clarify that 
services are performed in cooperation with a retailer, within the meaning of section 6203, 
subdivision (c)(4), as added by AB 155, ifthe retailer and the member of the retailer's 
commonly controlled group performing the services are working or acting together for a 
common purpose or benefit; 

• 	 Clarify that the phrases "commission or other consideration" and "commissions or other 
consideration that is based upon sales of tangible personal property," as used in section 
6203, subdivision (c)(5)'s new affiliate nexus provisions, refer to any "consideration that 
is based upon completed sales of tangible personal property, whether referred to as a 
commission, fee for advertising services, or otherwise"; 

• 	 ClarifY that the determination as to whether a retailer has made the requisite amount of 
sales to purchasers in California during the preceding 12 month period to be engaged in 
business in California under section 6203, subdivision (c)(5)'s new affiliate nexus 
provisions shall be made at the end ofeach calendar quarter; 

• 	 Clarify that, for purposes of section 6203, subdivision (c)(5)'s new affiliate nexus 
provisions, an individual is in California when the individual is physically present within 
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the boundaries ofCalifornia and a person other than an individual is in California when 
there is at least one individual physically present in California on the person's behalf, and 
further clarify that the affiliate nexus provisions do not apply to a retailer's agreement 
with any person, unless an individual solicits potential customers under the agreement 
while the individual is physically present within the boundaries ofCalifornia; 

• 	 Create a means by which a retailer may effectively establish that its agreement is not the 
type of agreement that can give rise to affiliate nexus under section 6203, subdivision 
(c)(5), by utilizing contractual terms and factual certifications; and expressly excuse 
retailers from the requirement to obtain a certification if the person from whom the 
certification is required is dead, lacks the capacity to make such certification, or cannot 
reasonably be located by the retailer and there is no evidence to indicate that such person 
did in fact engage in any prohibited solicitation activities in California at any time during 
the previous year; 

• 	 Define the terms "advertisement," "solicit," and "solicitation" for purposes of applying 
the new affiliate nexus provisions of section 6203, subdivision (c)(5) by focusing on the 
general and broad nature of advertising and the more actively targeted nature of 
soliciting; 

• 	 Define the term "person" by reference to the definition of"person" set forth in RTC 
section 6005 and define the term "individual" to mean a "natural person" for purposes of 
applying the new affiliate nexus provisions of section 6203, subdivision (c)(5); 

• 	 Provide three examples illustrating the application of the new affiliate nexus provisions 
of section 6203, subdivision (c)(5); 

• 	 Recognize that a retailer may establish a substantial nexus with California by having its 
property, including a computer server, in this state; and 

• 	 Provide that the amendments made to Regulation 1684 to implement the nexus
expanding provisions of AB 155 will become operative when new section 6203 becomes 
operative on September 15,2012, or January 1, 2013, and shall not have a retroactive 
effect. 

During its February 28, 2011, Business Taxes Committee meeting, the Board determined that 
staffs recommended amendments are reasonably necessary to accomplish the objectives of 
making Regulation 1684 consistent with the amendments made to RTC section 6203 by AB 
155, implementing and clarifying the new provisions that were added to section 6203 
regarding "substantial nexus," "commonly controlled group nexus," and "affiliate nexus," and 
providing notice to retailers that they will be required to register to collect California use tax if 
they have a "substantial nexus" with California once the amendments made to section 6203 by 
AB 155 become operative. (The interested parties process and February 28, 2011, meeting 
are discussed in more detail in the initial statement of reasons.) The proposed amendments are 
anticipated to provide the following specific benefits: 

• 	 Ensure that Regulation 1684 is consistent with the amendments made to section 6203 
by AB 155 when the amendments made to section 6203 become operative; 
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• 	 Ensure that the amendments made to section 6203 by AB 155 are interpreted and 
administered consistently with United States Supreme Court and California court 
opinions regarding substantial nexus, including, but not limited to, National Bellas 
Hess, Quill, Scripto, and National Geographic Society; 

• 	 Ensure that section 6203' s new affiliate nexus provisions will be interpreted and 

administered consistently; 


• 	 Provide guidance to retailers as to whether their activities create a "substantial nexus" 
with California and require them to register with the Board to collect use tax; and 

• 	 Provide more certainty to retailers regarding their new use tax collection obligations 
before the amendments made to section 6203 by AB 155 becomes operative. 

The Board has performed an evaluation of whether the proposed amendments to Regulation 
1684 are inconsistent or incompatible with existing state regulations and determined that the 
proposed amendments are not inconsistent or incompatible with existing state regulations 
because Regulation 1684 is the only state regulation prescribing retailers' obligations to collect 
California use tax. In addition, there is no federal use tax and there are no comparable federal 
regulations or statutes to Regulation 1684. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 1684 
will not impose a mandate on local agencies or school districts, including a mandate that is 
required to be reimbursed under part 7 (commencing with section 17500) of division 4 of title 
2 of the Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL 
DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 1684 
will result in no direct or indirect cost or savings to any state agency, any cost to local 
agencies or school districts that is required to be reimbursed under part 7 (commencing with 
section 17500) of division 4 of title 2 of the Government Code, other non-discretionary cost or 
savings imposed on local agencies, or cost or savings in federal funding to the State of 
California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The adoption of the proposed amendments to Regulation 1684 will making Regulation 1684 
consistent with the amendments to RTC section 6203 made by AB 155, clarify and implement 
the new provisions that were added to section 6203 by AB 155 regarding "substantial nexus," 
"commonly controlled group nexus," and "affiliate nexus," and provide notice to retailers that 
section 6203 will require retailers to register to collect California use tax if they have a 



Notice of Proposed Regulatory Action April 6, 2012 
Regulation 1684 

"substantial nexus" with California once the amendments made by AB 155 become operative. 
The proposed amendments will not impose any new taxes or expand any retailers' use tax 
collection obligation beyond that imposed by section 6203 as amended by AB 155. Therefore, 
the Board has made an initial determination that the adoption of the proposed amendments to 
Regulation 1684 will not have a significant, statewide adverse economic impact directly 
affecting business, including the ability of California businesses to compete with businesses in 
other states. 

The adoption of the proposed amendments to Regulation 1684 may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware ofany cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action. 

RESULTS OF THE ECONOMIC IMPACT ANALYSIS REQUIRED BY 
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b) 

The Board has prepared the economic impact analysis required by Government Code section 
11346.3, subdivision (b)(1), and included it in the initial statement of reasons. The Board has 
determined that the adoption of the proposed amendments to Regulation 1684 will neither create 
nor eliminate jobs in the State of California nor result in the elimination ofexisting businesses 
nor create or expand business in the State of California. Furthermore, the Board has determined 
that the adoption of the proposed amendments to Regulation 1684 will not affect the health and 
welfare of California residents, worker safety, or the state's environment. 

NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of the proposed amendments to Regulation 1684 will not have a significant effect on 
housing costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must determine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out the 
purpose for which the action is proposed, would be as effective and less burdensome to affected 
private persons than the proposed action, or would be more cost-effective to affected private 
persons and equally effective in implementing the statutory policy or other provision of law than 
the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed amendments should be directed to Bradley M. 
Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at 
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Bradlev.Heller<Zilboe.ca.gov, or by mail at State Board of Equalization, Attn: Bradley M. Heller, 
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative action 
should be directed to Me. Rick Bennion, Regulations Coordinator, by telephone at (916) 445
2130, by fax at (916) 324-3984 , bye-mail at Richard.Bennion@boe.ca.gov, or by mail at 
State Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends at 9:30 a.m. on May 30, 2012, or as soon thereafter as the 
Board begins the public hearing regarding the proposed amendments to Regulation 1684 
during the May 30 - 31, 2012, Board meeting. Written comments received by Mr. Rick 
Bennion at the postal address, email address, or fax number provided above, prior to the close 
of the written comment period, will be presented to the Board and the Board will consider the 
statements, arguments, and/or contentions contained in those written Comments before the 
Board decides whether to adopt the proposed amendments to Regulation 1684. The Board will 
only consider written comments received by that time. 

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED REGULATION 

The Board has prepared an underscored and strikeout version of the text of Regulation 1684 
illustrating the express terms of the proposed amendments and an initial statement of reasons for 
the adoption of the proposed amendments, which includes the economic impact analysis required 
by Government Code section 11346.3, subdivision (b)(l). These documents and all the 
information on which the proposed amendments are based are available to the public upon 
request. The rulemaking file is available for public inspection at 450 N Street, Sacramento, 
California. The express terms of the proposed amendments and the initial statement of reasons 
are also available on the Board's Website at >i'yvlv.boe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt the proposed amendments to Regulation 1684 with changes that are 
nonsubstantial or solely grammatical in nature, or sufficiently related to the original proposed 
text that the public was adequately placed on notice that the changes could result from the 
originally proposed regulatory action. If a sufficiently related change is made, the Board will 
make the full text of the proposed amendments, with the change clearly indicated, available to 
the public for at least 15 days before adoption. The text of the resulting amendments will be 
mailed to those interested parties who commented on the original proposed amendments orally 
or in writing or who asked to be informed of such changes. The text of the resulting 

http:i'yvlv.boe.ca.gov
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amendments will also be available to the public from Mr. Bennion. The Board will consider 
written comments on the resulting amendments that are received prior to adoption. 

A V AILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts the proposed amendments to Regulation 1684, the Board will prepare a 
final statement of reasons, which will be made available for inspection at 450 N Street, 
Sacramento, California, and available on the Board's Website at ~-'-'-'-'=-"-"-"'~'-'-

Sincerely, 

fl 

/J •.' /


/ ~ /./ .. ~~ 
. ~ 'ri'IlJ G ;(u--I1'//It'It.?' , 

Joann Richmond, Chief 
Board Proceedings Division 

JR:reb 

STATE BOARD OF EQUALIZATION 

BOARD APPROVED 
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Joann ~mond, Chief 
Board Proceedings Division 



 

 

Initial Statement of Reasons 


Adoption of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1684, 


Collection ofUse Tax by Retailers 

SPECIFIC PURPOSE AND NECESSITY 

Current Regulation 1684 and Current Section 6203 

California Code of Regulations, title 18, section (Regulation) 1684, Collection ofUse Tax 
by Retailers, requires "[r]etailers engaged in business in this state as defined in Section 
6203" of the Revenue and Taxation Code (section) 6203) to register with the State Board 
of Equalization (Board), collect California use tax from their California customers, and 
remit the use tax to the Board. The regulation also provides that such retailers are liable 
for California use taxes that they fail to collect from their customers and remit to the 
Board. 

Current Provisions ofSection 6203 
Currently, the operative provisions of section 6203, subdivision (c)(l) through (3), define 
the term "retailer engaged in business in this state" by providing that: 

"Retailer engaged in business in this state" as used in this section and 
Section 6202 means and includes any of the following: 
(1) Any retailer maintaining, occupying, or using, permanently or 
temporarily, directly or indirectly, or through a subsidiary, or agent, by 
whatever name called, an office, place ofdistribution, sales or sample 
room or place, warehouse or storage place, or other place of business. 
(2) Any retailer having any representative, agent, salesperson, canvasser, 
independent contractor, or solicitor operating in this state under the 
authority of the retailer or its subsidiary for the purpose of selling, 
delivering, installing, assembling, or the taking of orders for any tangible 
personal property. 
(3) As respects a lease, any retailer deriving rentals from a lease of 
tangible personal property situated in this state. (Current section 6203, 
subd. (c)(I)-(3).) 

The current operative provisions of section 6203, subdivision (d)( 1), address the taking of 
orders over the Internet by providing that: 

For purposes of this section, "engaged in business in this state" does not 
include the taking oforders from customers in this state through a 

I All further section references are to the Revenue and Taxation Code, unless otherwise indicated. 
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computer telecommunications network located in this state which is not 
directly or indirectly owned by the retailer when the orders result from the 
electronic display of products on that same network. The exclusion 
provided by this subdivision shall apply only to a computer 
telecommunications network that consists substantially of online 
communications services other than the displaying and taking of orders for 
products. 

In addition, the current operative provisions of section 6203, subdivision (e) provide that 
a retailer is not a "retailer engaged in business in this state" ifthat retailer's "sole physical 
presence in this state" is to engage in limited convention and trade show activities, as 
specified. 

Current Provisions ofRegulation J684 
Currently, Regulation 1684 does not define the full scope of the phrase "retailer engaged 
in business in this state," as defined in section 6203. Instead, Regulation 1684, 
subdivision (a), provides, in relevant part, the following guidance regarding the meaning 
of the phrase "retailer engaged in business in this state," as currently defined by section 
6203, subdivisions (c) and (d): 

Any retailer deriving rentals from a lease of tangible personal property 
situated in this state is a "retailer engaged in business in this state" and is 
required to collect the tax at the time rentals are paid by his lessee . 

The use of a computer server on the Internet to create or maintain a World 
Wide Web page or site by an out-of-state retailer will not be considered a 
factor in determining whether the retailer has a substantial nexus with 
California. No Internet Service Provider, On-line Service Provider, 
internetwork communication service provider, or other Internet access 
service provider, or World Wide Web hosting services shall be deemed the 
agent or representative of any out-of-state retailer as a result ofthe service 
provider maintaining or taking orders via a web page or site on a computer 
server that is physically located in this state. 

A retailer is not "engaged in business in this state" based solely on its use 
of a representative or independent contractor in this state for purposes of 
performing warranty or repair services with respect to tangible personal 
property sold by the retailer, provided that the ultimate ownership ofthe 
representative or independent contractor so used and the retailer is not 
substantially similar. For purposes of this paragraph, "ultimate owner" 
means a stock holder, bond holder, partner, or other person holding an 
ownership interest. 

Regulation 1684, subdivision (b), also incorporates the current provisions of section 
6203, subdivision (e) regarding convention and tradeshow activities . 
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Section 6203 as Amended by Assembly Bill No. 155 

Assembly Bill No. (AB) 155 (Stats. 2011, ch. 313) was enacted on September 23,2011, 
and section 3 of AB 155 will amend the definition of "retailer engaged in business in this 
state," as set forth in current section 6203. Section 6 ofAB 155 provides that the 
amendments made to section 6203 will become operative on September 15, 2012, if a 
federal law is not enacted on or before July 31, 2012, authorizing the states to require a 
seller to collect taxes on sales of goods to in-state purchasers without regard to the 
location of the seller. However, if a federal law is enacted on or before July 31, 2012, 
authorizing the states to require a seller to collect taxes on sales of goods to in-state 
purchasers without regard to the location of the seller, and the state does not, on or before 
September 14,2012, elect to implement that law, the amendments made to section 6203 
by AB 155 will become operative on January 1, 2013. 

Section 6203, subdivision (c), as amended by AB 155, will define the term "retailer 
engaged in business in this state" more broadly then current section 6203, subdivision (c), 
and provide that the term means "any retailer that has substantial nexus with this state for 
purposes of the commerce clause of the United States Constitution and any retailer upon 
whom federal law permits this state to impose a use tax collection duty." 

Section 6203, subdivision (c)(l) through (3), as amended by AB 155, will provide that 
the term "retailer engaged in business in this state" specifically includes, but is not 
limited to, retailers engaged in the activities described in current section 6203, 
subdivision (c)(1) through (3) (quoted above). Subdivision (c)(4), as added to section 
6203 by AB 155, will further provide that "retailer engaged in business in this state" 
specifically includes, but is not limited to, any retailer that is a member of a "commonly 
controlled group" as defined in section 25105, and is a member of a "combined reporting 
group," as defined by the Franchise Tax Board (FTB) in Regulations 25106.5, 
subdivision (b)(3), "that includes another member of the retailer's commonly controlled 
group that, pursuant to an agreement with or in cooperation with the retailer, performs 
services in this state in'connection with tangible personal property to be sold by the 
retailer . . , ." 

In addition, subdivision (c)(5)(A), as added to section 6203 by AB 155, will provide that 
the term "retailer engaged in business in this state" specifically includes, but is not 
limited to "[a]ny retailer entering into an agreement or agreements under which a person 
or persons in this state, for a commission or other consideration, directly or indirectly 
refer potential purchasers of tangible personal property to the retailer, whether by an 
Internet-based link or an Internet Web site, or otherwise," but only if: (1) "The total 
cumulative sales price from all of the retailer's sales, within the preceding 12 months, of 
tangible personal property to purchasers in this state that are referred pursuant to all of 
those agreements with a person or persons in this state, is in excess of ten thousand 
dollars ($10,000)"; and (2) "The retailer, within the preceding 12 months, has total 
cumulative sales of tangible personal property to purchasers in this state in excess of one 
million dollars ($1,000,000)." 
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However, subdivision (c)(5)(B), as added to section 6203 by AB 155, will provide that: 
"An agreement under which a retailer purchases advertisements from a person or persons 
in this state, to be delivered on television, radio, in print, on the Internet, or by any other 
medium, is not an agreement described in subparagraph (A), unless the advertisement 
revenue paid to the person or persons in this state consists of commissions or other 
consideration that is based upon sales of tangible personal property." Subdivision 
(c)(5)(C), as added to section 6203 by AB 155, will provide that: "Notwithstanding 
subparagraph (B), an agreement under which a retailer engages a person in this state to 
place an advertisement on an Internet Web site operated by that person, or operated by 
another person in this state, is not an agreement described in subparagraph (A), unless the 
person entering the agreement with the retailer also directly or indirectly solicits potential 
customers in this state through use of flyers, newsletters, telephone calls, electronic mail, 
blogs, microblogs, social networking sites, or other means of direct or indirect solicitation 
specifically targeted at potential customers in this state." Subdivision (c)(5)(D), as added 
to section 6203 by AB 155, will provide that for purposes of paragraph (c)(5), "retailer" 
includes "an entity affiliated with a retailer within the meaning of Section 1504 of the 
Internal Revenue Code." Also, subdivision (c)(5)(E), as added to section 6203 by AB 
155, will provide that paragraph (c)(5) "shall not apply if the retailer can demonstrate that 
the person in this state with whom the retailer has an agreement did not engage in 
referrals in the state on behalf of the retailer that would satisfy the requirements of the 
commerce clause of the United States Constitution." 

Finally, it should be noted that the amendments made to section 6203 by AB 155 will 
also repeal the provisions in current section 6203, subdivision (d), regarding the "taking 
of orders from customers in this state through a computer telecommunications network," 
and renumber current section 6203, subdivision (ers provisions regarding convention 
and tradeshow activities as section 6203, subdivision (d). 

Substantial Nexus 

Physical Presence Test 
Article I, section 8, clause 3 ofthe United States Constitution expressly authorizes the 
United States Congress to "regulate Commerce with foreign Nations, and among the 
several States" (Commerce Clause). In Quill Corporation v. North Dakota (1992) 504 
U.S. 298, the United States Supreme Court explained that: 

• 	 The Commerce Clause grants Congress affirmative legislative authority and, by 
its own force, prohibits certain state actions that interfere with interstate 
commerce (Jd. at p. 309); 

• 	 Subject to Congress's legislative authority, the Commerce Clause prohibits a 
state from requiring a retailer engaged in interstate commerce to collect the 
state's use tax unless the retailer has a "substantial nexus" with the state (see id. 
at p. 311); 

• 	 In the absence of congressional action, the bright line rule, established in 
National Bellas Hess, Inc. v. Department ofRevenue ofthe State ofIllinois 
(1967) 386 U.S. 753, that a retailer must have a "physical presence" in a taxing 
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state in order for that state to impose a use tax collection obligation on the 
retailer is still applicable today (see id. at pp. 317-318); and 

• 	 National Bellas Hess interpreted the Commerce Clause as establishing a "safe 
harbor" prohibiting a state from requiring a retailer to collect that state's use tax 
if the retailer's only connection with customers in the state is by common carrier 
or the United States mail, which, in the absence of congressional action, is still 
applicable today (see id. at p. 315). 

Historically, the United States Supreme Court has agreed that the safe harbor established 
in National Bellas Hess (and reaffinned in Quill) is limited and does not apply when a 
retailer's "connection with the taxing state is not exclusively by means of the instruments 
of interstate commerce." (National Geographic Society v. California Board of 
Equalization (1977) 430 U.S. 551, 556 [quoting from and affinning the California 
Supreme Court's decision in National Geographic Society v. State Board ofEqualization 
(1976) 16 Ca1.3d 637, 644].) The United States Supreme Court has specifically found 
that the safe harbor does not apply to an out-of-state retailer that has established a place 
of business in the taxing state, even if the retailer's in-state business activities are 
unrelated to the retailer's sales of tangible personal property to customers in that state. 
(Id. at p. 560.) The United States Supreme Court has specifically explained that the safe 
harbor does not apply if a retailer attempts to negate its connection with a taxing state by 
organizing itself or its activities in such a way as to "departmentalize" its connection with 
the taxing state so that the connection is isolated from the retailer's obvious selling 
activities. (Id. at pp. 560-561.) This is so regardless of whether the connection involves 
an in-state person who may be characterized as an employee, agent, representative, 
salesperson, solicitor, broker, or independent contractor, and regardless of whether the 
activities creating the connection are directly related to the retailer's sales of tangible 
personal property to customers in the state. (Ibid.; see also Scripto, Inc. v. Carson 
Sherif.f(1960) 362 U.S. 207, 211-212.) The United States Supreme Court has also 
specifically found that the safe harbor does not apply if a retailer has "property within 
[the taxing] State." (National Geographic Society, supra, 430 U.S. at p. 559 [quoting 
National Bellas Hess].) 

Further, the California Supreme Court previously held that "the slightest [physical] 
presence" in California would be sufficient to create a substantial nexus between a 
retailer and this state. (National Geographic Society, supra, 16 Ca1.3d at p. 644.) 
However, the United States Supreme Court did not agree with the California Supreme 
Court's slightest presence standard on appeal (National Geographic Society, supra, 430 
U.S. at p. 556). Subsequently, the United States Supreme Court held that a retailer did 
not have a substantial nexus with a taxing state solely because the retailer licensed a few 
customers to use software on a few floppy disks located within the taxing state. (Quill, 
supra, 504 U.S. at p. 315, fn. 8.) 

More recently, the Court of Appeals ofNew York (i.e., New York's highest appellate 
court) explained that, while the "physical presence" test affinned in Quill requires that a 
retailer have more than the slightest physical presence in a state before that state can 
require the retailer to collect the state's use tax, the physical presence "does not need to 
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be substantial" and "it may be manifested by the presence in the taxing State of the 
[retailer's] property or the conduct of economic activities in the taxing State performed 
by the [retailer'S] personnel or on its behalf." (Orvis Co., Inc., v. Tax Appeals Tribunal of 
the State ofNew York et al. (1995) 86 N.Y.2d 165, 178.) Furthermore, the California 
Court ofAppeal expressly agreed with and followed the Court of Appeals ofNew York's 
construction of the physical presence test in Borders Online, LLC. v. State Board of 
Equalization (2005) 129 Cal.AppAth 1179, 1198-1199. And, the California Court of 
Appeal further explained that activities performed in California by or on behalf of a 
retailer will be sufficient to satisfy the physical presence test if they enhance the retailer's 
sales to California customers and significantly contribute to the retailer's ability to 
establish and maintain a market in California. (Jd. at p. 1196.) 

Commonly Controlled Group Nexus 
The Board is aware that, in Current, Inc. v. State Board ofEqualization (1994) 24 
Cal.AppAth 382, the California Court of Appeal held that an out-of-state corporate 
retailer with no stores, solicitors, or property within California does not have a physical 
presence in California solely because it is acquired by another corporation that is a 
retailer with a physical presence. However, in that case, the California retailer's activities 
did not give the out-of-state retailer a physical presence in California because: 

• 	 Neither entity was the alter ego or agent of the other for any purpose; 

• 	 Neither entity solicited orders for the products of the other, and neither 
accepted returns of the merchandise of the other or otherwise assisted or 
provided services for customers of the other; 

• 	 Each entity owned, operated, and maintained its own business assets, 
conducted its own business transactions, hired and paid its own employees, and 
maintained its own accounts and records; 

• 	 Neither entity held itself out to customers or potential customers as being the 
same as, or an affiliate of, the other; 

• 	 Each entity had its own trade name, goodwill, marketing practices and 
customer lists and marketed its products independently of the other; and 

• 	 Neither purchased goods or services from the other. (Id. at p. 388.) 

The Board does not believe that the holding in Current affects the validity of the new 
commonly controlled group nexus provisions of section 6203, subdivision (c)( 4), that 
will become operative on September 15, 20l2, or January 1,2013, which provide that a 
retailer is engaged in business in California if: (1) the retailer is a member of a 
commonly controlled group, as defined in section 25105; and (2) the retailer is a member 
ofa combined reporting group, as defined in Franchise Tax Board Regulation 25106.5, 
subdivision (b)(3), that includes "another member of the retailer's commonly controlled 
group that, pursuant to an agreement with or in cooperation with the retailer, performs 
services in this state in connection with tangible personal property to be sold by the 
retailer, including, but not limited to, design and development of tangible personal 
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property sold by the retailer, or the solicitation of sales of tangible personal property on 
behalf of the retailer." (Emphasis added.) 

This is because the United States Supreme Court agreed with the Washington Supreme 
Court, in Tyler Pipe Industries, Inc. v. Washington State Dept. ofRevenue (1987) 482 
U.S. 232, 250-251, that a retailer has a substantial nexus with a taxing state if there are 
persons in that state performing activities on behalf of the retailer that enable the retailer 
to "establish and maintain a market." Additionally, in 2005, the California Court of 
Appeal subsequently quoted Tyler Pipe before concluding that an out-of-state retailer 
organized as a limited liability company (LLC) had a substantial nexus with California 
because a separate corporation, affiliated with the LLC through a common parent, 
performed activities in California on behalf of the retailer that were significantly 
associated with the retailer's ability to establish and maintain its California market. 
(Borders Online, supra, 129 Cal.App.4th at pp. 1196, 1197.) Accordingly, the Board 
believes that the California Court ofAppeal's holding in Current would have been 
different if the in-state corporation had performed services in California in connection 
with tangible personal property to be sold by the out-of-state corporation, pursuant to an 
agreement with or in cooperation with the out-of-state corporation (i.e., ifthe provisions 
of section 6203, subdivision (c)(4) (emphasized above) had been operative and satisfied 
in that case). 

Affiliate Nexus 
The State of New York has enacted an affiliate nexus statute that is similar to the 
provisions of section 6203, subdivision (c)(5), as add by AB 155. The New York statute 
creates a rebuttable presumption that a retailer is soliciting business in New York through 
an independent contractor or other representative and is required to register to collect 
New York use tax if the retailer enters into an agreement with a resident of New York 
under which the resident, for a commission or other consideration, directly or indirectly 
refers potential customers, whether by a link on an Internet website or otherwise, to the 
retailer, if the retailer's cumulative gross receipts from sales to customers in New York 
who were referred to the retailer by residents with the requisite agreements is in excess of 
$10,000 during the four proceeding quarters. (N.Y. Tax Law § 1101, subd. (b)(8)(vi).) 
The New York statute also provides that the presumption may be rebutted by proof that 
the resident with whom the retailer has an agreement did not engage in any solicitation in 
the state on behalf of the retailer "that would satisfY the nexus requirement of the United 
States constitution during the four quarterly periods in question." (Ibid.) 

Amazon.com LLC filed a lawsuit in New York seeking declaratory and injunctive relief 
on the ground that the New York statute is unconstitutional on its face because, among 
other things, it allegedly violates the Commerce Clause; however, when the Supreme 
Court of New York County (i.e., a New York trial court) denied the relief, Amazon.com 
LLC dropped its facial challenge and appealed the trial court's decision on other grounds, 
including the ground that the New York statute allegedly violates the Commerce Clause 
as applied to Amazon.com LLC. (Amazon. com, LLC, et al. v. New York State 
Department ofTaxation and Finance 201 0 N.Y. Slip Opn. 7823.) Overstock.com, Inc. 
also filed a lawsuit in New York seeking injunctive and declaratory relief on the ground 
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that that the New York statute is unconstitutional on its face because, among other things, 
it allegedly violates the Commerce Clause; and when the Supreme Court of New York 
County denied the relief, Overstock.com, Inc. argued that the statute allegedly violates 
the Commerce Clause both on its face and as applied to Overstock, Inc. when it appealed 
the Supreme Court ofNew York County's decision. (Overstock com, Inc. v. New York 
State Department o/Taxation and Finance 2010 NY. Slip Opn. 7823.) 

Amazon.com, LLC's and Overstockcom, Inc.'s appeals were consolidated into one 
matter before the Appellate Division of the Court of Appeals of New York (i.e., an 
intermediate appellate court) and jointly decided on November 4,2010. (2010 N.Y. Slip 
Opn.7823.) In that decision, the Appellate Division denied Overstock.com, Inc.'s facial 
challenge because the court concluded that the New York statute is consistent with the 
"physical presence" test, which was affirmed in Quill and discussed at length in Orvis, in 
that the New York statute only requires a retailer to register to collect New York use tax 
if the retailer enters into a business-referral agreement with a New York resident, the 
resident actively solicits business in New York, as opposed to merely posting a passive 
advertisement, and the resident receives a commission based upon the sales successfully 
solicited in New York (2010 N.Y. Slip Opn. 7823, at pp. 8-10.) However, the Appellate 
Division remanded the as-applied challenges back to the trial court for discovery. 

The Board believes that, after remand back to the trial court for further factual 
development, both Amazon.com, LLC and Overstockcom, Inc. may continue to press 
their objections to the Appellate Division's decision to the Court of Appeals of New York 
(i.e., New York's highest appellate court). However, in the meantime, the New York 
State Department ofTaxation and Finance has issued Technical Services Bureau 
Memorandum TSB-M-08(3)S (May 8, 2008), which explains the rebuttable presumption 
in the New York statute and provides that the "Tax Department will deem the 
presumption rebutted where the [retailer] is able to establish that the only activity of its 
resident representatives in New York State on behalf of the [retailer] is a link provided on 
the representatives' Web sites to the [retailer's] Web site and none of the resident 
representatives engage in any solicitation activity in the state targeted at potential New 
York State customers on behalf of the [retailer]." And, TSB-M-08(3)S further provides 
that "an agreement to place an advertisement does not give rise to the presumption"; 
however, "placing an advertisement does not include the placement of a link on a Web 
site that, directly or indirectly, links to the Web site ofa [retailer], where the 
consideration for placing the link on the Web site is based on the volume of completed 
sales generated by the link" 

The New York State Department ofTaxation and Finance also issued Technical Services 
Bureau Memorandum TSB-M-08(3.I)S (June 30, 2008), which provides that a retailer 
may rebut the presumption that it has nexus under the New York statute by meeting both 
of the following conditions: 

1. 	 Contract condition - Showing that the contract or agreement between the retailer and 
the resident representative provides that the resident representative is prohibited from 
engaging in any solicitation activities in New York that refer potential customers to 
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the retailer, including, but not limited to, distributing flyers, coupons, newsletters and 
other printed promotional materials, or electronic equivalents, verbal soliciting (e.g., 
in-person referrals), initiating telephone calls, and sending e-mails, and, if the resident 
representative is an organization (such as a club or a nonprofit group), showing that 
the contract or agreement also provides that the organization will maintain on its Web 
site information alerting its members to the prohibition against each of the solicitation 
activities described above; and 

2. 	 Proof of compliance condition - Showing that each resident representative has 
submitted to the retailer, on an annual basis, a signed certification stating that the 
resident representative has not engaged in any prohibited solicitation activities in 
New York, as described above, at any time during the previous year, and, if the 
resident representative is an organization, that the annual certification also include a 
statement from the resident organization certifying that its Web site includes 
information directed at its members alerting them to the prohibition against each of 
the solicitation activities described above. 

However, as to the proof of compliance condition, a signed certification from a resident 
representative may only be used to rebut the presumption in the New York statute if the 
retailer accepts it in good faith (i.e., the retailer does not know or have reason to know 
that the certificate is false or fraudulent). 

In addition, the Board is aware that subdivision (a)(I) ofRegulation 1540, Advertising 
Agencies and Commercial Artists, provides that: "Advertising is commercial 
communication utilizing one or more forms of communication (such as television, print, 
billboards, or the Internet) from or on behalfof an identified person to an intended target 
audience." The Board is also aware that, in the administrative appeal of Barnes & 
Noble.com, LLC, the Board had to determine whether certain in-state activity constituted 
"advertising" or "selling." In the Memorandum Opinion the Board adopted to decide the 
Barnes & Noble.com appeal, the Board stated that "an 'advertisement' is a 'written, 
verbal, pictorial, graphic, etc., announcement of goods or services for sale, employing 
purchased space or time in print or electronic media.'" However, the Board also 
concluded that when California employees of Barnes & Noble Booksellers, Inc. (B&N 
Booksellers), physically distributed coupons to B&N Booksellers' customers, which 
could only be used to make discounted purchases from Barnes & Noble.com (B&N.com), 
the acts of physically distributing the coupons directly to the potential customers of 
B&N.com were solicitations ofthose persons, and went beyond mere advertising to the 
public at large. (Memorandum Opinion, Barnes & Noble.com, adopted September 12, 
2002.) 

Furthermore, the Board is aware that Ballentine's Law Dictionary (3d ed. 2010 
LexisNexis) provides that the word "advertise" means "[t]o make known to the public 
through a medium of publicity that one's goods or services are available for sale or 
engagement." In addition, Ballentine's Law Dictionary (3d ed. 20 I 0 LexisNexis) defines 
the word "solicit" as "to invite a business transaction" or "[t]o importune, entreat, 
implore, ask, attempt, or try to obtain an order" and defines the phrase "solicitation of 
business" as "seeking orders for goods or services." 
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Adoption ofRegulation 1684 's Current Website Provisions 
The Board adopted the current provisions of Regulation 1684, subdivision (a), regarding 
computer servers, websites, and Internet service providers on September 10, 1997. The 
Final Statement of Reasons for the adoption of the provisions provides that: 

In recent years, two business practices have arisen which raise the issue as 
to whether or not the retailers practicing them thus became engaged in 
business in this state. First, some out-of-state retailers have established 
Web Sites (electronic files maintained on computers called servers) on the 
World Wide Web, part of the Internet, for the purpose of making sales. 
The Internet evolved from a Defense Department project in the late 
1960's, and has grown to be a world-spanning network of at least 60,000 
smaller, independent computer networks linked by satellites, coaxial 
cable, and phone lines. The World Wide Web is a smaller network of 
hyperlinked documents within the Internet. (Yahoo! Internet Life (8/97), 
p. 62) Servers mainly belong to service providers, either Independent 
Service Providers (ISP's), or national commercial on-line services like 
Prodigy or America On-Line. The server on which the Web Site is located 
mayor may not be sited in California. Confusion has arisen as to whether 
or not an in-state ISP who hosts an out-of-state retailer's Web Site is a 
"representative" within the meaning of Section 6203(b) for use tax 
collection purposes and, if so, whether the exemption contained in Section 
6203(j), whereby nexus is not provided by a retailer's use of an on-line 
service for the purpose of taking orders for tangible personal property if 
the primary purpose of the service is not the sale oftangible personal 
property, applies to a retailer's Web Site carried by a general-interest ISP 
which hosts a myriad of Web Sites as well as to a proprietary on-line 
service. Legislation has been introduced to clarify these principles, but 
none has yet been enacted. As more and more business is being conducted 
on the Internet, the Board concluded that it was necessary to resolve this 
issue by regulation to bring some certainty to this area pending legislative 
action. Upon consultation with industry, the Board concluded that a Web 
Site is a utility service operating through communications lines to forward 
a buyer's order to the retailer, so that orders placed through a Web Site 
should be treated for nexus purposes like orders placed through the mail 
which the United States Supreme Court has determined does not provide 
"nexus." (Quill Corporation v. North Dakota (1992) 504 U.S. 298.) The 
Board also concluded that the Legislature did intend that Section 6302(j) 
apply to Web Sites hosted by ISP's as well as to proprietary networks. 

As a result, the Board's adoption of the current provisions in Regulation 1684, 
subdivision (a), regarding the use of computer servers, websites, and Internet service 
providers was based upon the Board's 1997 interpretation of Quill and not solely the 
express language of subdivision (d) of current section 6203, which will be inoperative on 
September 15,2012, or January I, 20l3, due to the provisions ofAB 155. However, the 
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Board's Legal Department's current opinion is that an out-of-state retailer that owns a 
computer server in California (as opposed to merely purchasing web services through a 
third party's servers) has a place of business in California where the server is located and 
is, thus, obligated to collect California use tax, under the current (and continuing) 
provisions of section 6203, subdivision (c)( I). 

Warranty and Repair Services 
The Board adopted the current provisions ofRegulation 1684, subdivision (a), regarding 
warranty and repair services on September 10, 1997. The Final Statement of Reasons for 
the adoption of the provisions provides that: 

[M]any retailers have entered into contracts with instate businesses to 
perform repair services on such retailers' products purchased by buyers 
who are residents of this state. 

Again, a controversy has arisen as to whether or not these independent 
contractors are "representatives" of such retailers within the meaning of 
Section 6203(b) for use tax collection purposes. Upon researching this 
issue, the Board determined that such repairmen do not qualify under 
established United States Supreme Court cases as representatives for 
nexus purposes because they do not participate in the transfer of the 
property from the out-of-state retailer to the in-state customer but, rather, 
become involved with the property after (sometimes long after) the sale 
transaction is concluded. As more and more out-of-state retailers are out
sourcing their warranty responsibilities to instate independent contractors 
rather than maintaining in-state repair facilities, and no statute addresses 
this issue, the Board concluded that it was necessary for it to bring 
certainty to this issue by regulatory action. 

As a result, the Board's adoption of the current provisions in Regulation 1684, 
subdivision (a) regarding warranty and repair services was based upon the Board's 1997 
interpretation of United States Supreme Court cases. 

Interested Parties Process 

Initial Interested Parties Meetings 
During the Board's Business Taxes Committee meeting on July 26,2011, the Board 
directed its staff to review ABx1 28 (Stats. 2011, ch.7), which made almost identical 
amendments to section 6203 as AB 155 and conduct interested parties meetings to discuss 
whether the Board should amend Regulation 1684 to implement, interpret, and make 
specific the amendments made to section 6203 by ABx1 28. However, before staff could 
begin the interested parties process, the Legislature repealed the amendments made to 
section 6203 by ABx1 28 and enacted the amendments made to section 6203 by AB 155 
(discussed above), Therefore, Board staff reviewed AB 155 and Regulation 1684 and 
then conducted meetings with interested parties on October 31, 2011, in Sacramento, 
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California, and November 2,2011, in Culver City, California, to discuss staff's initial 
suggestions that Regulation 1684 needs to be amended to: 

• 	 Incorporate the new provisions of section 6203 regarding substantial nexus, 
including provisions addressing commonly controlled group nexus and affiliate 
nexus; 

• 	 Incorporate the physical presence test established in National Bellas Hess (and 
affirmed in Quill) by creating a rebuttable presumption that, unless otherwise 
provided in Regulation 1684, a retailer is required to collect California use tax if the 
retailer has any physical connection to California besides a connection with 
customers in California that is exclusively by means of interstate commerce, such as 
by common carrier or the United States mail or interstate telecommunication; 

• 	 Define the terms "advertisement," "solicit," and "solicitation" for purposes of 
applying the new provisions of section 6203 by focusing on the general and broad 
nature of advertising and the more actively targeted nature of soliciting; 

• 	 Explain that the phrases "commission or other consideration" and "commissions or 
other consideration that is based upon sales of tangible personal property," as used 
in the new affiliate nexus provisions of section 6203, refer to commissions or other 
consideration that is based upon completed sales of tangible personal property, 
similar to the provisions ofNew York's affiliate nexus statute, as interpreted by 
TSB-M-08(3)S; 

• 	 Create a means by which a retailer may effectively establish that its agreement with 
a person in California is not the type of agreement that can give rise to affiliate 
nexus under new section 6203 by utilizing contractual terms and factual 
certifications that are similar to the contractual terms and factual certifications that a 
retailer can use to rebut New York's presumption that a retailer has affiliate nexus 
due to an agreement with a New York resident; 

• 	 Clarify that an out-of-state retailer that owns a computer server in California and 
uses the California server to maintain its webpage where it makes retail sales (as 
opposed to a retailer that merely purchases web services through a third party's 
servers) has a substantial nexus with California (i.e., a place of business in 
California where the server is located) and is, thus, obligated to collect California 
use tax; and 

• 	 Provide that the amendments made to Regulation 1684 to implement the nexus
expanding provisions of AB 155 will become operative when new section 6203 
becomes operative on September 15, 2012, or January 1, 20l3, and shall not have a 
retroacti ve effect 

And, to discuss Board staff's initial suggestions that the Board: 

• 	 Retain the current provisions of Regulation 1684 regarding Internet service 
providers, online service providers, internetwork communication service providers, 
other Internet access service providers, and World Wide Web hosting services 
based upon the Board's 1997 interpretation of Quill; and 
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• 	 Retain the current provisions of Regulation 1684 regarding "warranty and repair 
services" based upon the Board's 1997 interpretation of United States Supreme 
Court cases. 

After reviewing Board's staffs suggestions, the interested parties recommended: 

• 	 Revising staffs suggested amendments adding subdivision (c)(2) to Regulation 
1684 to incorporate the commonly controlled group nexus provisions of new 
section 6203, subdivision (c)(4), so that subdivision (c)(2) of the regulation 
defines the phrase "in cooperation with," as used in new section 6203, 
subdivision (c)(4), so that it only refers to activities performed directly for or on 
behalf of a retailer, and clarifies that new section 6203, subdivision (c)(4) only 
applies when a member of an out-of-state retailer's commonly controlled group 
is performing in-state services that enable the out-of-state retailer to create or 
maintain an in-state market; 

• 	 Revising staffs suggested amendments incorporating the affiliate nexus 
provisions of new section 6203, subdivision (c)( 5), into Regulation 1684 in 
order to: (A) define the phrase "person or persons in this state" so that it only 
refers to an individual that is a California resident or a business legal entity that 
is commercially domiciled or headquartered in California; (B) clarify that 
creating a sales and use tax collection obligation based on the presence of an in
state person who refers customers must be limited to those in-state persons who 
are performing activities to establish or maintain a California market; (C) clarify 
the phrase "other consideration"; (D) explain what the phrases "directly or 
indirectly," "indirectly solicit," "indirect solicitation," and "or otherwise" mean 
with examples; (E) clarify whether a static link that is labeled "click here" 
constitutes a solicitation; and (F) explain that the method of compensation 
should not convert an otherwise permissible advertisement into a market
making activity that leads to nexus; 

• 	 Revising staff's suggested amendments creating a means by which a retailer 
may effectively establish that its agreement with a person in California is not the 
type of agreement that can give rise to affiliate nexus under new section 6203, 
subdivisions (c)( 5), by utilizing contractual terms and factual certifications so 
that: (A) the contractual terms do not prohibit an advertising agreement from 
providing for the payment of commissions based upon completed "click
through" sales; and (B) retailers are excused from obtaining certificates where it 
would be impossible to do so, for example, where the in-state person is 
deceased; and 

• 	 Deleting staffs suggested amendments to Regulation 1684's website provisions 
because the amendments may violate the Internet Tax Freedom Act (ITF A), and 
deleting staff's suggested amendments adding subdivision (b )(2) to Regulation 
1684 because the rebuttable presumption in subdivision (b )(2) may be 
inconsistent with the United States Supreme Court's view of the Commerce 
Clause. 
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In addition, staff received a written comment, which noted that Senator Hancock and 
Assembly Members Blumenfield, Calderon, and Skinner published statements of intent in 
the September 9,2011, Assembly Daily Journal to memorialize their understanding that 
the provisions of section 6203, subdivision (c)(5)(A)-(C), were intended to: 

[D]raw a clear line between activities that are "mere advertising" versus 
more sufficiently meaningful in-state activity that should properly be 
characterized as "soliciting business" for purposes ofmeeting the 
definition of a "retailer engaged in business in this state." Given the 
evolving nature ofonline advertising, and the anonymous manner in 
which it may be delivered to online customers, it is important to note that, 
in isolation, online advertising, including those ads tied to Internet search 
engines, banner ads, click-through ads, Cost Per Action ads, links to 
retailer web sites, and similar online advertising services should not be 
considered a "referral" under subparagraph (5)(A), nor "direct or indirect 
solicitation specifically targeted at potential customers in the state" under 
subparagraph (5)(C). Those types of advertising services are generated as 
a result of generic algorithmic functions and are anonymous and passive in 
nature and thus do not rise to the level of referring or soliciting business. 
Agreements for such advertising services are not covered, unless the 
person entering the agreement also engages in other activities on behalf of 
the retailer in this state such as sending flyers or making phone calls
that are specifically targeted at customers in this state. 

The written comment also recommended revising staff's suggesteded amendments 
incorporating the affiliate nexus provisions ofnew section 6203, subdivision (c)(5), into 
Regulation 1684 so that the amendments further provide that the terms "solicit" and 
"solicitation" do not include "online advertising, including those ads tied to Internet 
search engines, banner ads, click-through ads, Cost Per Action ads, links to retailer 
websites and similar online advertising services." 

Board staff agreed to revise its suggested amendments adding subdivision (c )(2) to 
Regulation 1684 to define the phrase "in cooperation with" and clarify that subdivision 
(c)(2) only applies when a member of an out-of-state retailer's commonly controlled 
group is performing in-state "services" that help the out-of-state retailer to establish or 
maintain a California market for sales of tangible personal property because the United 
States Supreme Court and the California Court of Appeal have held that these types of in
state services establish a substantial nexus in Tyler Pipe and Borders Online, 
respectively. Therefore, staff added a new paragraph (c)(2)(B)(i) to its suggested 
amendments to Regulation 1684 to provide that "services are performed in connection 
with tangible personal property to be sold by a retailer if the services help the retailer 
establish or maintain a California market for sales of tangible personal property." Staff 
also added new paragraph (c )(2)(B)(ii) to its suggested amendments to Regulation 1684 
to define "in cooperation with" in accordance with the general definition of the term, 
which is that "cooperation" is "an act or instance ofworking or acting together for a 
common purpose or benefit." (Dictionary. com.) 
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Board staff also generally agreed that the phrase "other consideration" should be further 
clarified. Therefore, Board staff revised its suggested amendments incorporating the 
affiliate nexus provisions into Regulation 1684 so that they further explain that the 
consideration referred to in section 6203, subdivision (c)(5), as added by AB 155, is any 
"consideration that is based upon completed sales of tangible personal property, whether 
referred to as a commission, fee for advertising services, or otherwise." 

Further, Board staff generally agreed that the method of compensation should not convert 
an otherwise permissible advertisement into a market-making activity that establishes a 
substantial nexus. Therefore, Board staff revised its suggested amendments explaining 
how a retailer may effectively establish that its agreement with a person in California is 
not the type of agreement that can give rise to affiliate nexus so that the amendments do 
not prohibit an agreement from providing for the payment of commissions. 

Moreover, Board staff generally agreed that retailers should be excused from obtaining 
certificates to establish that their in-state affiliates did not perform prohibited solicitation 
activities in California under appropriate circumstances, including where the person 
required to make the certification is deceased. Therefore, Board staff revised its 
suggested amendments so that the amendments excuse retailers from having to obtain a 
certification if the person from whom the certification is required is dead, lacks the 
capacity to make such certification, or cannot reasonably be located by the retailer and 
there is no evidence to indicate that such person did in fact engage in any prohibited 
solicitation activities in California at any time during the previous year. 

Additionally, after reviewing the statements of intent published by Senator Hancock and 
Assembly Members Blumenfield, Calderon, and Skinner in the September 9,2011, 
Assembly Daily Journal in detail and interpreting the amendments made to section 6203 
by AB 155 in light of the statements of intent, staff concluded that: 

• 	 Based on the language in subdivision (c)(5)(B) of section 6203, subdivision 
(c)(5)(A)'s new affiliate nexus provisions do not apply to agreements under which 
a retailer purchases advertisements from a person in this state to be delivered on 
television, radio, in print, on the Internet, or by any other medium when the 
advertisement revenue paid to the person is not based on commissions or other 
consideration that is based upon completed sales of tangible personal property. 
However, the affiliate nexus provisions of new subdivision (c)(5)(A) do apply to 
such agreements when the advertisement revenue paid is based on commissions 
or other consideration that is based upon completed sales of tangible personal 
property. 

• 	 Based on the language in subdivision (c)(5)(C) of section 6203, subdivision 
(c)(5)(A)'s new affiliate nexus provisions do not apply to agreements under which 
a retailer engages a person in this state to place an advertisement on an Internet 
website operated by that person, or operated by another person in this state, if the 
person entering into the agreement with the retailer does not directly or indirectly 
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solicit potential customers in this state through the use of flyers, newsletters, 
telephone calls, electronic mail, blogs, microblogs, social networking sites, or 
other means ofdirect or indirect solicitation specifically targeted at potential 
customers in this state. However, the affiliate nexus provisions of subdivision 
(c)(5)(A) do apply to such agreements when the person directly or indirectly does 
solicit potential customers in California through such means. 

• 	 The Senator and Assembly Members intended for the new provisions of section 
6203, subdivision (c)(5)(A)-(C) "to draw a clear line between activities that are 
'mere advertising' versus more sufficiently meaningful in-state activity that should 
properly be characterized as 'soliciting business' for purposes of meeting the 
definition ofa 'retailer engaged in business in this state. '" 

• 	 The Senator and Assembly Members did not intend for section 6203, subdivision 
(c)(5)(A)'s new affiliate nexus provisions to apply to an agreement under which a 
retailer purchases online advertising generated as a result of generic algorithmic 
functions that is anonymous and passive in nature, such as anonymous and passive 
ads tied to Internet search engines, banner ads, click-through ads, Cost Per Action 
ads, links to retailers' websites, and similar online advertising services. In short, 
the Senator and Assembly members have implicitly presumed that persons who 
enter into this type of agreement with a retailer generally do not directly or 
indirectly solicit potential customers for the retailer in California . 

In other words, staff concluded that the Legislature intended to create a distinction 
between "traditional" advertising contracts (i.e., contracts for the sale of advertising space 
or time with no presumed solicitation) and potentially "nexus-producing" contracts that 
are not limited to the sale or purchase of traditional advertising (i.e., commission-based 
contracts with presumed solicitation). Staff also concluded that the Senator and 
Assembly members believed that anonymous and passive online advertising should be 
viewed as traditional advertising so that out-of-state retailers will not be required to 
register with the Board to collect use tax solely because they purchase anonymous and 
passive online advertising. Therefore, staff generally agreed that staff's suggested 
amendments to Regulation 1684 should clarify that: (1) the term "advertisement" 
includes anonymous and passive online advertising, such as anonymous and passive ads 
tied to Internet search engines, banner ads, click-through ads, Cost Per Action ads, links 
to retailer websites, and similar online advertising; and (2) the terms "solicit," 
"solicitation," "refer," and "referral" do not include the same types of anonymous and 
passive online advertising. 

However, Board staff did not agree with all of the interested parties comments. Board 
staff concluded that the proper administration of the amendments made to section 6203, 
subdivision (c), by AB 155, requires that the Board establish a presumption that a retailer 
is engaged in business in California if the retailer has any physical connection to 
California besides a connection with customers in California that is exclusively by means 
of interstate commerce, such as by common carrier, the United States mail, or interstate 
telecommunication (i.e., a presumption that a retailer is "engaged in business in 
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California" if the retailer has any in-state physical presence). Retailers can rebut this 
presumption by establishing that their physical presence in California is so slight that it 
cannot create a substantial nexus within the meaning of the Commerce Clause. 
Furthetmore, Board staff concluded that the rebuttable presumption set forth in staff's 
suggested amendments adding subdivision (b)(2) to Regulation 1684 is consistent with 
the physical presence test established in National Bellas Hess (and reaffitmed in Quill) 
because the presumption only applies when a retailer has a physical presence in 
California and the presumption that the physical presence creates a substantial nexus and 
corresponding use tax collection obligation can be rebutted if the retailer can show that its 
physical presence is so slight that it will not satisfy the physical presence test established 
in National Bellas Hess (and reaffitmed in Quill). Therefore, staff did not delete the 
rebuttable presumption from its suggested amendments adding subdivision (b )(2) to 
Regulation 1684. 

Board staff did not agree that the phrase "person or persons in this state" needs to be 
defined so that it only refers to "an individual that is a California resident or a business 
legal entity that is commercially domiciled or headquartered in California." The tenn 
"person" is broadly defined by section 6005 and the recommended definition is 
inconsistent with that section. Furthetmore, an individual does not need to be a resident 
of California and a legal entity does not need to be headquartered or domiciled in 
California in order to perfotm services in this state. 

Board staff did not agree to define the tetms "directly," "indirectly," and "otherwise" 
because these are all broad tetms with generally applicable meanings. However, Board 
staff indicated that it was open to further discussion regarding adding examples to 
Regulation 1684 that would help clari fy the meaning of these tetms. 

Furthetmore, Board staff found that ITF A, as renewed in 2007, imposes a moratorium on 
the states' imposition of two categories of taxes during the period beginning November 1, 
2003, and ending November 1,2014: 

• Taxes on internet access, which means taxes imposed on a service that enable 
users to connect to the Internet to access content, infonnation, or other services 
offered over the Internet, whether imposed on the provider or the consumer; and 

• 	 Multiple or discriminatory taxes on electronic commerce. (ITF A §§ 110 I (a), 
1105(5).) 

ITF A provides that the tetm "tax" includes "the imposition on a seller of an obligation to 
collect and to remit to a governmental entity any sales or use tax imposed on a buyer by a 
governmental entity." (ITFA § 1105(8).) ITFA provides that "[t]he tetm 'multiple tax' 
means any tax that is imposed by one State or political subdivision thereof on the same or 
essentially the same electronic commerce that is also subject to another tax imposed by 
another State or political subdivision thereof (whether or not at the same rate or on the 
same basis), without a credit (for example, a resale exemption certificate) for taxes paid 
in other jurisdictions." However, the tetm "multiple tax" does "not include a sales or use 
tax imposed by a State and 1 or more political subdivisions thereof on the same electronic 
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commerce or a tax on persons engaged in electronic commerce which also may have been 
subject to a sales or use tax thereon." (ITFA § 11 05(6)(A) & (B).) ITFA further 
provides that "The tenn 'discriminatory tax' means 

(A) any tax imposed by a State or political subdivision thereof on 
electronic commerce that (i) is not generally imposed and legally 
collectible by such State or such political subdivision on transactions 
involving similar property, goods, services, or infonnation accomplished 
through other means; (ii) is not generally imposed and legally collectible 
at the same rate by such State or such political subdivision on transactions 
involving similar property, goods, services, or information accomplished 
through other means, unless the rate is lower as part of a phase-out of the 
tax over not more than a 5-year period; (iii) imposes an obligation to 
collect or pay the tax on a different person or entity than in the case of 
transactions involving similar property, goods, services, or information 
accomplished through other means; (iv) establishes a classification of 
Internet access service providers or online service providers for purposes 
of establishing a higher tax rate to be imposed on such providers than the 
tax rate generally applied to providers of similar information services 
delivered through other means; or 

(B) any tax imposed by a State or political subdivision thereof, if - (i) the 
sole ability to access a site on a remote seller's out-of-State computer 
server is considered a factor in determining a remote seller's tax collection 
obligation; or (ii) a provider of Internet access service or online services is 
deemed to be the agent of a remote seller for determining tax collection 
obligations solely as a result of- (I) the display of a remote seller's 
information or content on the out-of-State computer server of a provider of 
Internet access service or online services; or (II) the processing of orders 
through the out-of-State computer server of a provider of Internet access 
service or online services. (ITFA § 1105(2).) 

ITF A also provides that except as expressly provided, "nothing in this title shall be 
construed to modify, impair, or supersede, or authorize the modification, impainnent, or 
superseding of, any State or local law pertaining to taxation that is otherwise permissible 
by or under the Constitution of the United States or other F ederallaw and in effect on the 
date of enactment of this Act." (ITF A § 1101 (b).) 

Therefore, Board staff did not agree that its suggested amendments to Regulation 1684's 
website provisions violate ITF A. This is because the amendments cannot reasonabl y be 
interpreted to impose taxes on Internet access, or multiple or discriminatory taxes within 
the above ITF A definitions. Board staff also concluded that the suggested amendments 
merely recognize that a retailer may establish a substantial nexus with California by 
having its property, including a computer server, in this state. Further, Board staff 
concluded that the suggested amendments do not discriminate against Internet access 
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providers or electronic commerce retailers because whatever use tax collection obligation 
may be imposed as a result of the amendments: 

• 	 Is generally imposed and legally collectible by California, at the same rate, on 
transactions involving similar property and goods accomplished through other 
means involving the presence of a retailer's property in this state; and 

• 	 Will not be imposed on a different person or entity than in the case of transactions 
involving similar property and goods accomplished through other means. 

In addition, Board staff concluded that the suggested amendments will not require a 
retailer to collect California use tax solely because California consumers can access the 
retailer's "out-of-State computer server" via the Internet or deem a provider oflnternet 
access service or online services to be the agent of a retailer for determining the retailer's 
use tax collection obligation solely as a result of the display ofthe retailer's information 
or content on "the out-of-State computer server of a provider of Internet access service or 
online services" or the processing oforders through "the out-of-State computer server of 
a provider of Internet access service or online services." 

Subsequent Interested Parties Meetings 
Board staff conducted additional meetings with interested parties on December 20, 2011, 
in Sacramento, California, and December 22, 2011, in Culver City, California, to further 
discuss the comments and responses summarized above, and staffs revisions to its 
original suggested amendments to Regulation 1684. After the additional interested 
parties meetings, the interested parties recommended that Board staff: 

1. 	Delete the rebuttable presumption from the suggested amendments adding 
subdivision (b )(2) to Regulation 1684 or replace the reference to "physical 
connection" with a reference to "physical presence" in the suggested amendments 
in order to make the rebuttable presumption more consistent with the "physical 
presence" test established in National Bellas Hess (and reaffirmed in Quill). 

2. 	Further clarify when a person or persons are "in this state" within the meaning of 
section 6203, subdivision (c)(5)(A), as added by AB 155, and clarify that 
subdivision (c)(5)(A) only applies to a retailer when there is a person who is 
conducting referral "activities in California" that help the retailer establish or 
maintain a California market. 

3. Include examples in the suggested amendments to Regulation 1684 to clarify 
whether the in-state activities described therein will or will not constitute the 
"indirect solicitation" of California customers within the meaning of section 6203, 
subdivision (c)(5)(C), as added by AB 155. 

4. Consider adding "unless the computer server located in California is owned or 
leased by the out-of-state retailer" to the end of the first sentence in Regulation 
1684' s current provisions regarding webpages and Internet services providers, 
instead of staffs suggested amendments revising the same sentence so that it 
begins with the phrase "The use 
" 

of an unrelated third party's computer server ... 
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Board staff agreed that the suggested amendments adding subdivision (b )(2) to 
Regulation 1684 would be more clear if the term "physical connection" was replaced 
with the term "physical presence" from the "physical presence" test established in 
National Bellas Hess (and reaffirmed in Quill). In addition, Board staff concluded that it 
would be helpful if subdivision (b)(2) to Regulation 1684 explained how a retailer with a 
"physical presence" in California can rebut the presumption that it has a "substantial 
nexus" with and therefore is engaged in business in California (i.e., by establishing that 
its physical presence in California is so slight that a finding of substantial nexus would 
not be constitutionally permissible). Board staff also concluded that it would be helpful 
to add an additional subdivision (b)(3) to Regulation 1684 to further clarify that a retailer 
does not have a physical presence in California solely because the retailer engages in 
interstate communications with customers in California via common carrier, the United 
States mail, or interstate telecommunication, including, but not limited to, interstate 
telephone calls and emails, and that the rebuttable presumption does not apply to a 
retailer that does not have a physical presence in California. Therefore, Board staff 
revised its suggested amendments adding subdivision (b) to Regulation 1684, 
accordingly. 

Board staff further agreed that it would be helpful if the suggested amendments to 
Regulation 1684 clarified when a person is "in this state" within the meaning of section 
6203, subdivision (c)(5)(A), as added by AB 155. In addition, Board staff concluded that 
it would be helpful if Regulation 1684 further clarified that subdivision (c)(3), as 
suggested to be added to Regulation 1684, only applies to a retailer when an individual 
solicits potential customers under the retailer's agreement while the individual is 
physically present within the boundaries of California, and that such additional 
clarification would help ensure that subdivision (c)(3) is interpreted and administered 
consistently with Tyler Pipe and Borders Online. Therefore, Board staff suggested 
adding a new subdivision (c)(5) to Regulations 1684 to further clarify when an individual 
is in this state within the meaning of section 6203, subdivision (c)(5)(A), and adding a 
new subdivision (c)(6) to Regulation 1684 to clarify when subdivision (c)(3) of 
Regulation 1684 applies. Board staff also suggested adding new subdivision (c )(8)(B) 
and (C) to Regulation 1684 to define the term "individual" as referring to a "natural 
person" and define the term "person" by referenee to the definition in section 6005. 

Additionally, Board staff agreed that it would be helpful to add examples to Regulation 
1684 to illustrate the application of subdivision (c)(3), as suggested to be added to 
Regulation 1684, and provide examples of"direct and indirect" solicitation within the 
meaning of subdivision (c )(3). Therefore, Board staff suggested adding subdivision 
(c)(9) to Regulation 1684 to provide examples that staff believes will be helpful to 
illustrate when the "direct and indirect" solicitation activities are present that are 
necessary to create "affiliate nexus" under subdivision (c)(3). 

Finally, staff agreed with the alternative amendments to the first sentence in Regulation 
1684's current provisions regarding webpages and Internet service providers and staff 
incorporated the alternative amendments into its suggested amendments to Regulation 
1684. Staff concluded that the alternative amendments achieve staffs intended purpose, 
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which was to amend the provisions regarding webpages and Internet service providers to 
recognize that a retailer may establish a substantial nexus with California by having its 
property, including a computer server, in this state. 

Proposed Amendments 

At the conclusion of the interested parties process, Board staff prepared Formal Issue 
Paper 12-003, which raised the issue ofwhether the Board should amend Regulation 
1684 to implement, interpret, and make specific the amendments made to section 6203 by 
section 3 of AB 155 (the problem to be addressed for purposes of Government Code 
section 11346.2, subdivision (b)(1 », summarized the interested parties process discussed 
above, and recommended that the Board amend Regulation 1684 to: 

• 	 Incorporate the new provisions of section 6203, subdivision (c), as amended by 
AB 155, providing that "retailer engaged in business in this state" means "any 
retailer that has substantial nexus with this state for purposes of the commerce 
clause of the United States Constitution and any retailer upon whom federal law 
permits this state to impose a use tax collection duty," and incorporate the non
exhaustive examples of retailers with substantial nexus set forth in section 6203, 
subdivision (c)(1)-(5), as amended by AB 155, including the examples regarding 
commonly controlled group nexus and affiliate nexus; 

• 	 Incorporate the physical presence test established in National Bellas Hess, Inc. v. 
Department o/Revenue o/the State o/Illinois (1967) 386 U.S. 753 (and affirmed 
in Quill Corporation v. North Dakota (1992) 504 U.S. 298) by creating a 
presumption that a retailer is engaged in business in this state ifthe retailer has 
any physical presence in California, and further explain that a retailer may rebut 
the presumption if the retailer can substantiate that its physical presence is so 
slight that the United States Constitution prohibits this state from imposing a use 
tax collection duty on the retailer, that a retailer does not have a physical presence 
in California solely because the retailer engages in interstate communications with 
customers in California via common carrier, the United States mail, or interstate 
telecommunication, including, but not limited to, interstate telephone calls and 
emails, and that the rebuttable presumption does not apply to a retailer that does 
not have a physical presence in California; 

• 	 Clarify that services are performed in connection with tangible personal property 
to be sold by a retailer, within the meaning of section 6203, subdivision (c)( 4)'s 
new commonly controlled group nexus provisions, if the services help the retailer 
establish or maintain a California market for sales of tangible personal property, 
and clarify that services are performed in cooperation with a retailer, within the 
meaning of section 6203, subdivision (c)(4), as added by AB 155, if the retailer 
and the member of the retailer's commonly controlled group performing the 
services are working or acting together for a common purpose or benefit; 

• 	 Clarify that the phrases "commission or other consideration" and "commissions or 
other consideration that is based upon sales of tangible personal property," as 
used in section 6203, subdivision (c)(5)'s new affiliate nexus provisions, refer to 
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any "consideration that is based upon completed sales of tangible personal 
property, whether referred to as a commission, fee for advertising services, or 
otherwise," similar to the provisions of New York's affiliate nexus statute, as 
interpreted by TSB-M-08(3)S; 

• 	 Clarify that the determination as to whether a retailer has made the requisite 
amount of sales to purchasers in California during the preceding 12 month period 
to be engaged in business in California under section 6203, subdivision (c)(5)'s 
new affiliate nexus provisions shall be made at the end of each calendar quarter; 

• 	 Clarify that, for purposes of section 6203, subdivision (c)(5)'s new affiliate nexus 
provisions, an individual is in California when the individual is physically present 
within the boundaries of California and a person other than an individual is in 
California when there is at least one individual physically present in California on 
the person's behalf, and further clarify that the affiliate nexus provisions do not 
apply to a retailer's agreement with any person, unless an individual solicits 
potential customers under the agreement while the individual is physically present 
within the boundaries of California, including, but not limited to, an individual 
who entered into the agreement directly with the retailer, an individual, such as an 
employee, who is performing activities in California directly for a person that 
entered into the agreement with the retailer, and any individual who is performing 
activities in California indirectly for any person who entered into the agreement 
with the retailer, such as an independent contractor or subcontractor; 

• 	 Create a means by which a retailer may effectively establish that its agreement is 
not the type of agreement that can give rise to affiliate nexus under section 6203, 
subdivision (c)(5) by utilizing contractual terms and factual certifications that are 
similar to the contractual terms and factual certifications that a retailer can use to 
rebut New York's presumption that a retailer has affiliate nexus due to an 
agreement with aNew York resident; and expressly excuse retailers from 
obtaining a certification if the person from whom the certification is required is 
dead, lacks the capacity to make such certification, or cannot reasonably be 
located by the retailer and there is no evidence to indicate that such person did in 
fact engage in any prohibited solicitation activities in California at any time 
during the previous year; 

• 	 Define the terms "advertisement," "solicit," and "solicitation" for purposes of 
applying the new affiliate nexus provisions of section 6203, subdivision (c)( 5) by 
focusing on the general and broad nature of advertising and the more actively 
targeted nature of soliciting, and making the definitions for the terms 
"advertisement," "solicit," "solicitation," "refer" and "referral" consistent with 
staffs understanding of section 6203, subdivision (c)(5), and Senator Hancock's 
and Assembly Members Blumenfield's, Calderon's, and Skinner's intent; 

• 	 Define the term "person" by reference to the definition of "person" set forth in 
section 6005 and define the term "individual" to mean a "natural person" for 
purposes of applying the new affiliate nexus provisions of section 6203, 
subdivision (c)( 5); 
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• 	 Provide three examples illustrating the application of the new affiliate nexus 
provisions of section 6203, subdivision (c)(5); 

• 	 Recognize and provide notice that a retailer may establish a substantial nexus with 
California by having its property, including a computer server, in this state; and 

• 	 Provide that the amendments made to Regulation 1684 to implement the nexus
expanding provisions of AB 155 will become operative when new section 6203 
becomes operative on September 15, 2012, or January 1,2013, and shall not have 
a retroactive effect. 

Formal Issue Paper 12-003 also contained staff's recommendations that the Board: 

• 	 Retain the other current provisions of Regulation 1684 regarding Internet service 
providers, online service providers, internetwork communication service 
providers, other Internet access service providers, and World Wide Web hosting 
services based upon the Board's 1997 interpretation of Quill; and 

• 	 Retain the current provisions of Regulation 1684 regarding "warranty and repair 
services" based upon the Board's 1997 interpretation of United States Supreme 
Court cases. 

Business Taxes Committee Meeting 

The Board considered Formal Issue Paper 12-003 during its February 28,2012, Business 
Taxes Committee meeting, and the Board voted to propose the adoption of staff's 
recommended amendments because the Board determined that the amendments are 
reasonably necessary for the specific purposes of: 

• 	 Making Regulation 1684 consistent with the amendments made to section 6203 
by AB 155; 

• 	 Providing notice to retailers that California will be a "substantial nexus state" 
(impose the obligation to collect California use tax to the fullest extent permitted 
by the Commerce Clause) and that a retailer with a physical presence in 
California will be required to register to collect California use tax, unless the 
retailer can show that its physical presence is so slight that the Commerce Clause 
will not permit California to impose a use tax collection obligation on the retailer 
or the retailer is otherwise exempt from registering to collect use tax, when the 
amendments made to section 6203 by AB 155 are operative; 

• 	 Incorporating the new commonly controlled group nexus provisions added to 
section 6203, subdivision (c)(4), by AB 155, defining the phrase "in cooperation 
with" as used in subdivision (c)( 4), and clarifying that subdivision (c)( 4) only 
applies when a member of an out-of-state retailer's commonly controlled group is 
performing in-state "services" that help the out-of-state retailer to establish or 
maintain a California market for sales of tangible personal property; 

• 	 Incorporating the new affiliate nexus provisions added to section 6203, 
subdivision (c)(5), by AB 155; clarifying the phrases "commission or other 
consideration" and "commissions or other consideration that is based upon sales 
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of tangible personal property," as used in section 6203, subdivision (c)(5); 
clarifying that the determination as to whether a retailer has made the requisite 
amount of sales to purchasers in California during the preceding 12 month period 
to be engaged in business in California under section 6203, subdivision (c)(5) 
shall be made at the end of each calendar quarter; clarifying that, for purposes of 
section 6203, subdivision (c)(5), an individual is in California when the individual 
is physically present within the boundaries of California and a person other than 
an individual is in California when there is at least one individual physically 
present in California on the person's behalf; clarifying that the affiliate nexus 
provisions do not apply to a retailer'S agreement with any person, unless an 
individual solicits potential customers under the agreement while the individual is 
physically present within the boundaries of California; creating a means by which 
a retailer may effectively establish that its agreement is not the type of agreement 
that can give rise to affiliate nexus under section 6203, subdivision (c)(5) by 
utilizing contractual terms and factual certifications; defining the terms 
"advertisement," "individual," "person," "solicit," and "solicitation" for purposes 
of appl ying section 6203, subdivision (c)( 5); and providing examples illustrating 
the application of the new affiliate nexus provisions of section 6203, subdivision 
(c)(5); 

• 	 Recognizing and providing notice that a retailer may establish a substantial nexus 
with California by having its property, including a computer server, in this state; 
and 

• 	 Providing that the amendments made to Regulation 1684 to implement the nexus
expanding provisions of AB 155 will become operative when new section 6203 
becomes operative on September 15, 2012, or January 1,2013, and shall not have 
a retroactive effect. 

The proposed amendments are anticipated to provide the following benefits: 

1. 	 Ensure that Regulation 1684 is consistent with the provisions of new section 
6203, when new section 6203 becomes operative; 

2. 	 Give needed guidance to retailers as to whether their activities create a 
"substantial nexus" with California and will require them to register with the 
Board to collect use tax when new section 6203 becomes operative; 

3. 	 Ensure that new section 6203 is interpreted and administered consistently with 
United States Supreme Court and California court opinions regarding substantial 
nexus, including, but not limited to, National Bellas Hess, Quill, Tyler Pipe, 
Scripta, National Geographic Society, Current, and Borders Online; ans 

4. 	 Ensure that new section 6203's affiliate nexus provisions will be interpreted and 
administered consistently. 

The proposed amendments to Regulation 1684 were not mandated by federal law or 
regulations. There is no previously adopted or amended federal regulation that is 
identical to Regulation 1684 . 
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DOCUMENTS RELIED UPON 

The Board relied upon FOffilal Issue Paper 12-003, all but one of the exhibits to the 
fOffilal issue paper, and the comments made during the Board's discussion of the fOffilal 
issue paper during its February 28,2012, Business Taxes Committee meeting in deciding 
to propose the amendments to Regulation 1684 described above. During the committee 
meeting, Betty T. Yee, Board Member for the Board's First Equalization District and 
Business Taxes Committee Chairwoman, acknowledged Senator Hancock's and 
Assembly Members Blumenfield's, Calderon's, and Skinner's statements ofintent 
published in the September 9,2011, Assembly Daily Journal, and included in exhibit 3 to 
FOffilal Issue Paper 12-003. However, Ms. Yee noted that the statements were letters 
expressing the Senator's and Assembly Members' personal intent, not binding statements 
of the entire Legislature's intent included in operative provisions of AB 155, and that, 
regardless of the statements, technology is changing and the Board has the discretion to 
revisit the issue of whether online advertising may constitute soliciting within the 
meaning of section 6203 if technology changes so that future online advertising is not 
necessarily the result of algorithmic functions that are anonymous and passive in nature. 
Furtheffilore, the Board voted to clarify in the rulemaking record that the statements of 
intent are not supporting documents (authority or reference) for the proposed 
amendments. 

ALTERNATIVES CONSIDERED 

The Board considered whether to begin the fOffilal rulemaking process to adopt the 
proposed amendments to Regulation 1684 at this time or, alternatively, whether to take 
no action at this time. The Board decided to begin the fOffilal rulemaking process to 
adopt the proposed amendments at this time because the Board deteffilined that the 
amendments are reasonably necessary for the reasons set forth above. 

The Board did not reject any reasonable alternative to the proposed amendments to 
Regulation 1684 that would lessen any adverse impact the proposed action may have on 
small business or that would be lessen burdensome and equally effective in achieving the 
purposes of the proposed action. No reasonable alternative has been identified and 
brought to the Board's attention that would lessen any adverse impact the proposed 
action may have on small business, be more effective in carrying out the purposes for 
which the action is proposed, would be as effective and less burdensome to affected 
private persons than the proposed action, or would be more cost-effective to affected 
private persons and equally effective in implementing the statutory policy or other 
provision of law than the proposed action. 

INFORMATION REQUIRED BY GOVERNMENT CODE SECTION 11346.2, 
SUBDIVISION (b)(6) AND ECONOMIC IMPACT ANALYSIS REQUIRED BY 
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b) 

Sections 6203 and 6226 collectively require a "retailer engaged in business in this state" 
to register with the Board and collect California use tax from its California customers. 
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Also, section 6204 makes a retailer personally liable for any California use tax it fails to 
collect from its California customers, as required by section 6203. 

Regulation 1684 currently requires "[r]etailers engaged in business in this state as defined 
in Section 6203" to register with the Board, collect California use tax from their 
California customers, and remit the use tax to the Board. The regulation also provides 
that such retailers are liable for California use taxes that they fail to collect from their 
customers and remit to the Board. Regulation 1684 does not currently regulate the health 
and welfare of California residents, worker safety, or the state's environment. 

Section 6203, subdivision (c), as amended by AB 155, will define the term "retailer 
engaged in business in this state" more broadly then current section 6203, subdivision (c), 
and the amendments made by AB 155 will become operative on either September 15, 
2012, or January 1, 2013. New subdivision (c) will provide that the term "retailer 
engaged in business in this state" means "any retailer that has substantial nexus with this 
state for purposes of the commerce clause of the United States Constitution and any 
retailer upon whom federal law permits this state to impose a use tax collection duty" and 
provide that retailers with substantial nexus, include, but are not limited to, retailers with 
commonly controlled group nexus and affiliate nexus (as discussed in detail above). 
Therefore, any retailer that has a "substantial nexus" with California, including a retailer 
with commonly controlled group nexus or affiliate nexus, will be required to register with 
the Board to collect California use tax when the amendments made to section 6203 by 
AB 155 become operative, regardless ofwhether the Board adopts the proposed 
amendments. 

The proposed amendments to Regulation 1684 will help retailers better understand 
whether they are obligated to register to collect California use tax when the amendments 
made to section 6203 by AB 155 become operative by: 

• 	 Making Regulation 1684 consistent with the amendments made to section 6203 
by AB 155; 

• 	 Providing notice to retailers that California will be a "substantial nexus state" and 
that a retailer with a physical presence in California will be required to register to 
collect California use tax, unless the retailer can show that its physical presence is 
so slight that the Commerce Clause will not permit California to impose a use tax 
collection obligation on the retailer or the retailer is otherwise exempt from 
registering to collect use tax, when the amendments made to section 6203 by AB 
155 are operative; 

• 	 Incorporating the new commonly controlled group nexus provisions added to 
section 6203, subdivision (c)( 4), by AB 155, defining the phrase "in cooperation 
with" as used in subdivision (c)(4), and clarifying that subdivision (c)(4) only 
applies when a member of an out-of-state retailer's commonly controlled group is 
performing in-state "services" that help the out-of-state retailer to establish or 
maintain a California market for sales of tangible personal property; 

• 	 Incorporating the new affiliate nexus provisions added to section 6203, 
subdivision (c)(5), by AB 155; clarifying the phrases "commission or other 
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consideration" and "commissions or other consideration that is based upon sales 
oftangible personal property," as used in section 6203, subdivision (c)(5); 
clarifying that the determination as to whether a retailer has made the requisite 
amount of sales to purchasers in California during the preceding 12 month period 
to be engaged in business in California under section 6203, subdivision (c)(5) 
shall be made at the end of each calendar quarter; clarifying that, for purposes of 
section 6203, subdivision (c)(5), an individual is in California when the individual 
is physically present within the boundaries of California and a person other than 
an individual is in California when there is at least one individual physically 
present in California on the person's behalf; clarifying that the affiliate nexus 
provisions do not apply to a retailer's agreement with any person, unless an 
individual solicits potential customers under the agreement while the individual is 
physically present within the boundaries ofCalifornia; creating a means by which 
a retailer may effectively establish that its agreement is not the type of agreement 
that can give rise to affiliate nexus under section 6203, subdivision (c)(5) by 
utilizing contractual terms and factual certifications; defining the terms 
"advertisement," "individual," "person," "solicit," and "solicitation" for purposes 
of applying section 6203, subdivision (c)(5); and providing examples illustrating 
the application of the new affiliate nexus provisions of section 6203, subdivision 
(c)(5); and 

• 	 Providing notice that a retailer may establish a substantial nexus with California 
by having its property, including a computer server, in this state. (As discussed in 
detail above.) 

Furthermore, the proposed amendments to Regulation 1684 are consistent with section 
6203, as amended by AB 155, the proposed amendments will become operative when 
new section 6203 becomes operative on September 15, 2012, or January 1,2013, and 
shall not have a retroactive effect, and the proposed amendments will not impose any 
new taxes or expand any retailer's use tax collection obligation beyond that imposed by 
new section 6203 when the amendments made to section 6203 by AB 155 become 
operative (as discussed in detail above). Therefore, the Board has determined that the 
adoption of the proposed amendments to Regulation 1684 will neither create nor 
eliminate jobs in the State of California nor result in the elimination of existing 
businesses nor create or expand business in the State ofCalifornia. The Board has also 
determined that the adoption of the proposed amendments to Regulation 1684 will not 
affect the health and welfare of California residents, worker safety, or the state's 
environment. 

In addition, the forgoing information provides the factual basis for the Board's initial 
determination that the adoption of the proposed amendments to Regulation 1684 will not 
have a significant adverse economic impact on business. 

The proposed amendments may affect small business . 
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Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1684 


Section 1684. Collection of Use Tax by Retailers. 

(a) Collection of Use Tax by Retailers Engaged in Business in this State. Retailers 
engaged in business in this state as defined in ~gection 6203 of the Revenue and Taxation 
Code and making sales of tangible personal property, the storage, use, or other 
consumption of which is subject to the tax must register with the Board and, at the time 
ofmaking the sales, or, if the storage, use or other consumption of the tangible personal 
property is not then taxable, at the time it becomes taxable, collect the tax from the 
purchaser and give the purchaser a receipt therefor. 

(b) General Definition and Rebuttable Presumption. 

(1) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if the retailer has a substantial nexus with this state for 
purposes of the Commerce Clause (art. I, § 8, cL 3) of the United States Constitution 
or federal law otherwise permits this state to impose a use tax collection duty on the 
retailer. Retailers engaged in business in this state include, but are not limited to, 
retailers described in subdivision (c). 

(2) Except as provided in subdivisions (c) and (d), there is a presumption that a 
retailer is engaged in business in this state as defined in section 6203 of the Revenue 
and Taxation Code if the retailer has any physical presence in California. A retailer 
may rebut the presumption if the retailer can substantiate that its physical presence is 
so slight that the United States Constitution prohibits this state from imposing a use 
tax collection duty on the retailer. 

(3) A retailer does not have a physical presence in California solely because the 
retailer engages in interstate communications with customers in California via 
common carrier, the United States mail, or interstate telecommunication, including, 
but not limited to, interstate telephone calls and emails. The rebuttable presumption 
in subdivision (b)(2) does not apply to a retailer that does not have a physical 
presence in California. 

(c) Nonexhaustive Examples of Retailers Engaged in Business in this State. 

(1) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if: 

(A) The retailer owns or leases real or tangible personal property, including, but 
not limited to, a computer server, in California; or 

illLAnyThe retailer derivingderives rentals from a lease of tangible personal 
property situated in California (under such circumstancesthis state is a "retailer 
engaged in business in this state" and the retailer is required to collect the tax at 
the time rentals are paid by thehis lessee); or7 
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(C) The retailer maintains, occupies, or uses, permanently or temporarily, directly 
or indirectly, or through a subsidiary, or agent, by whatever name called, an 
office, place ofdistribution, sales or sample room or place, warehouse or storage 
place, or other place of business in California; or 

CD) The retailer has a representative, agent, salesperson, canvasser, independent 
contractor, solicitor, or any other person operating in California on the retailer's 
behalf, including a person operating in California under the authority of the 
retailer or its subsidiary, for the purpose of selling, delivering, installing, 
assembling, or the taking oforders for any tangible personal property, or 
otherwise establishing or maintaining a market for the retailer's products. 

(2) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if: 

(A) The retailer is a member ofa commonly controlled group, as defined in 
Revenue and Taxation Code section 25105; and 

(8) The retailer is a member of a combined reporting group, as defined in 
California Code of Regulations, title 18, section 25106.5, subdivision (b)(3)' that 
includes another member of the retailer's commonly controlled group that, 
pursuant to an agreement with or in cooperation with the retailer, performs 
services in California in connection with tangible personal property to be sold by 
the retailer, including, but not limited to, design and development of tangible 
personal property sold by the retailer, or the solicitation of sales of tangible 
personal property on behalf of the retailer. For purposes of this paragraph: 

(i) Services are performed in connection with tangible personal property to be 
sold by a retailer if the services help the retailer establish or maintain a 
California market for sales of tangible personal property; and 

(ii) Services are performed in cooperation with a retailer if the retailer and the 
member of the retailer's commonly controlled group perfonning the services 
are working or acting together for a common purpose or benefit. 

(3) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if the retailer enters into an agreement or agreements 
under which a person or persons in this state, for a consideration that is based upon 
completed sales oftangible personal property, whether referred to as a commission, 
fee for advertising services, or otherwise, directly or indirectly refer potential 
purchasers of tangible personal property to the retailer, whether by an Internet-based 
link or an Internet website, or otherwise, provided that: 

CA) The total cumulative sales price of all of the tangible personal property the 
retailer sold to purchasers in California that were referred to the retailer by a 
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person or persons in California pursuant to an agreement or agreements described 
above, in the preceding 12 months, is in excess of ten thousand dollars ($10,000); 
and 

(B) The retailer, within the preceding 12 months, has total cumulative sales of 
tangible personal property to purchasers in California in excess of one million 
dollars ($1,000,000). 

The determination as to whether a retailer has made the requisite amount of sales to 
purchasers in California during the preceding 12-month period shall be made at the 
end of each calendar quarter. A retailer is not engaged in business in this state 
pursuant to this paragraph if the total cumulative sales price of all of the tangible 
personal property the retailer sold to purchasers in California that were referred to the 
retailer by a person or persons in California pursuant to an agreement or agreements 
described above, in the preceding 12 months, is not in excess of ten thousand dollars 
($10,000), or if the retailer's total cumulative sales of tangible personal property to 
purchasers in California were not in excess ofone million dollars ($1,000,000) in the 
preceding 12 months. 

For purposes of this paragraph, the term "retailer" includes an entity affiliated with a 
retailer within the meaning of Internal Revenue Code section 1504, which defines the 
term "affiliated group" for federal income tax purposes. 

(4) Paragraph (3) does not apply to an agreement under which a retailer purchases 
advertisements from a person in California, to be delivered on television, radio, in 
print, on the Internet, or by any other medium, unless: 

(A) The advertisement revenue paid to the person in California consists of 
commissions or other consideration that is based upon completed sales of tangible 
personal property, and 

(B) The person entering into the agreement with the retailer also directly or 
indirectly solicits potential customers in California through the use of flyers, 
newsletters, telephone calls, electronic mail, blogs, microblogs, social networking 
sites, or other means ofdirect or indirect solicitation specifically targeted at 
potential customers in this state. 

(5) For purposes ofparagraph (3): 

(A) A person that is an individual is in this state when the person is physically 
present within the boundaries of California; and 

(B) A person other than an individual is in this state when there is at least one 
individual physically present in California on the person's behalf. 
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(6) Paragraph (3) does not apply to a retailer's agreement with any person, unless an 
individual solicits potential customers under the agreement while the individual is 
physically present within the boundaries ofCalifornia, including, but not limited to, 
an individual who entered into the agreement directly with the retailer, an individual, 
such as an employee, who is performing activities in California directly for a person 
that entered into the agreement with the retailer, and any individual who is 
performing activities in California indirectly for any person who entered into the 
agreement with the retailer, such as an independent contractor or subcontractor. 

(7) Paragraph (3) does not appl y if a retailer can demonstrate that all of the persons 
with whom the retailer has agreements described in paragraph (3) did not directly or 
indirectly solicit potential customers for the retailer in California. A retailer can 
demonstrate that an agreement is not an agreement described in paragraph (3) if: 

(A) The retailer's agreement: 

0) Prohibits persons operating under the agreement from engaging in any 
solicitation activities in California that refer potential customers to the retailer 
including, but not limited to, distributing flyers, coupons, newsletters and 
other printed promotional materials or electronic equivalents, verbal soliciting 
(e.g., in-person referrals), initiating telephone calls, and sending e-mails; and 

(iD If the person in California with whom the retailer has an agreement is an 
organization, such as a club or a non-profit group, the agreement provides that 
the organization will maintain on its website information alerting its members 
to the prohibition against each of the solicitation activities described above; 

(B) The person or persons operating under the agreement in California certify 
annually under penalty of perjury that they have not engaged in any prohibited 
solicitation activities in California at any time during the previous year, and, if the 
person in California with whom the retailer has an agreement is an organization, 
the annual certification shall also include a statement from the organization 
certifying that its website includes infonnation directed at its members alerting 
them to the prohibition against the solicitation activities described above; and 

(C) The retailer accepts the certification or certifications in good faith and the 
retailer does not know or have reason to know that the certification or 
certifications are false or fraudulent. 

A retailer is excused from the requirement to obtain a certification if the person from 
whom the certification is required is dead, lacks the capacity to make such 
certification, or cannot reasonably be located by the retailer and there is no evidence 
to indicate that such person did in fact engage in any prohibited solicitation activities 
in California at any time during the previous year. 

(8) For purposes of this subdivision: 
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(A) "Advertisement" means a written, verbal, pictorial, graphic, etc. 
announcement of goods or services for sale, employing purchased space or time 
in print or electronic media, which is given to communicate such infonnation to 
the general public. Online advertising generated as a result of generic algorithmic 
functions that is anonymous and passive in nature, such as ads tied to Internet 
search engines, banner ads, click-through ads, Cost Per Action ads, links to 
retailers' web sites, and similar online advertising services, are advertisements and 
not solicitations. 

(8) "Individual" means a natural person. 

(C) "Person" means and includes any individual, finn, partnership, joint venture, 
limited liability company, association, social club, fraternal organization, 
corporation, estate, trust, business trust, receiver, assignee for the benefit of 
creditors, trustee, trustee in bankruptcy, syndicate, the United States, this state, 
any county, city and county, municipality, district, or other political subdivision 
of the state, or any other group or combination acting as a unit. 

(D) "Solicit" means to communicate directly or indirectly to a specific person or 
specific persons in California in a manner that is intended to and calculated to 
incite the person or persons to purchase tangible personal property from a specific 
retailer or retailers. 

(E) "Solicitation" means a direct or indirect communication to a specific person 
or specific persons done in a manner that is intended to and calculated to incite 
the person or persons to purchase tangible personal property from a specific 
retailer or retailers. 

(F) "Solicit" "solicitation," "refer," and "referral" do not mean or include online 
advertising generated as a result of generic algorithmic functions that is 
anonymous and passive in nature, such as ads tied to Internet search engines, 
banner ads, click-through ads, Cost Per Action ads, links to retailers' websites, 
and similar online advertising services. 

(9) Examples: 

(A) Corporation X is physically located in California and maintains a website at 
www.corporationx.com. Corporation X enters into agreements with one or more 
hiking gear and accessories retailers under which Corporation X maintains click
through advertisements or links to each retailer's website on Corporation X's 
website at www.corporationx.com and Corporation X's webpage at 
www.socialnetwork.com/corporationx in return for commissions based upon the 
retailers' completed sales made to customers who click-through the ads or links 
on Corporation X's website and webpage. Corporation X also posts reviews at 
www.corporationx.com of the products sold through the click-through ads and 
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links on its website and webpage. However, Corporation X does not engage in 
any solicitation activities in California that refer potential customers to the retailer 
or retailers who have click-through ads or links on its website or webpage. 
Therefore, paragraph (3) does not apply to the agreements between Corporation X 
and the retailer or retailers who have ads or links on Corporation X's website or 
webpage. 

(B) Same as (A) above, except that Corporation X also enters into an agreement 
under which Advertising Corporation places advertisements for 
www.corporationx.com on other businesses' web sites and webpages, and mails or 
emails advertisements for www.corporationx.com to anyone who signs up to 
receive such advertisements. However, Corporation X does not engage in any 
solicitation activities in California that refer potential customers to the retailer or 
retailers who have click-through ads or links on its website or web page and 
Advertising Corporation's mailers and emails are advertisements, not 
solicitations. Therefore, paragraph (3) does not apply to the agreements between 
Corporation X and the retailer or retailers who have ads or links on Corporation 
X's website or webpage. 

(C) Same as (B) above, except that an individual representative of Corporation X 
or any other individual acting on behalf of Corporation X, including, but not 
limited to, an employee or independent contractor of Corporation X or 
Advertising Corporation, engages in solicitation activities, such as soliciting 
customers in person, soliciting customers on the telephone, handing out flyers that 
are solicitations, or sending emails that are solicitations, while physically present 
in California that refer potential California customers to a retailer who has a click
through ad or link on Corporation X's website or webpage under Corporation X's 
agreement with that retailer. Therefore, paragraph (3) does apply to Corporation 
X's agreement with that retailer and that retailer will be required to register with 
the Board to collect use tax if: 

(i) The total cumulative sales price of all of the tangible personal property the 
retailer sold to purchasers in California that were referred to the retailer by a 
person or persons in California pursuant to an agreement or agreements 
described. in paragraph (3), in the preceding 12 months, is in excess often 
thousand dollars ($10,000); and 

(in The retailer's total cumulative sales of tangible personal property to 
purchasers in California is in excess of one million dollars ($1,000,000) in the 
preceding 12 months. 

(d) Exceptions. 

(1) Webpages and Internet Service Providers. The use of a computer server on the 
Internet to create or maintain a World Wide Web page or site by an out of state 
retailer will not be considered a factor in determining whether the retailer has a 
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substantial nexus with California, unless the computer server is located in California 
and the retailer owns or leases the computer server. No Internet Service Provider, On
line Service Provider, internetwork communication service provider, or other Internet 
access service provider, or World Wide Web hosting services shall be deemed the 
agent or representative of any out-of-state retailer as a result of the service provider 
maintaining or taking orders via a web page or site on a computer server that is 
physically located in this state. 

(2) Warranty and Repair Services. A retailer is not "engaged in business in this 
state" based solely on its use of a representative or independent contractor in this state 
for purposes ofperforming warranty or repair services with respect to tangible 
personal property sold by the retailer, provided that the ultimate ownership of the 
representative or independent contractor so used and the retailer is not substantially 
similar. For purposes of this paragraph, "ultimate owner" means a stock holder, bond 
holder, partner, or other person holding an ownership interest. 

Gib) Convention and Trade Show Activities. For purposes of this subdivision, the 
term "convention and trade show activity" means any activity of a kind traditionally 
conducted at conventions, annual meetings, or trade shows, including, but not limited 
to, any activity one of the purposes ofwhich is to attract persons in an industry 
generally (without regard to membership in the sponsoring organization) as well as 
members of the public to the show for the purpose of displaying industry products or 
to stimulate interest in, and demand for, industry products or services, or to educate 
persons engaged in the industry in the development of new products and services or 
new rules and regulations affecting the industry. 

Except as provided in this paragraph, a retailer is not "engaged in business in this 
state" based solely on the retailer's convention and trade show activities provided 
that: 

(A+) For the period commencing on January 1, 1998 and ending on December 31, 
2000, the retailer, including any of his or her representatives, agents, salespersons, 
canvassers, independent contractors, or solicitors, does not engage in those 
convention and trade show activities for more than seven days, in whole or in 
part, in this state during any 12-month period and did not derive more than ten 
thousand dollars ($10,000) of gross income from those activities in this state 
during the prior calendar year; 

(B~) For the period commencing on January 1,2001, the retailer, including any of 
his or her representatives, agents, salespersons, canvassers, independent 
contractors, or solicitors, does not engage in those convention and trade show 
activities for more than fifteen days, in whole or in part, in this state during any 
12-month period and did not derive more than one hundred thousand dollars 
($100,000) ofnet income from those activities in this state during the prior 
calendar year. 
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A retailer coming within the provisions of this subdivision is, however, "engaged in 
business in this state," and is liable for collection of the applicable use tax, with 
respect to any sale of tangible personal property occurring at the retailer's convention 
and trade show activities and with respect to any sale of tangible personal property 
made pursuant to an order taken at or during those convention and trade show 
activities. 

(~e) Retailers Not Engaged in Business in State. Retailers who are not engaged in 
business in this state may apply for a Certificate of Registration-Use Tax. Holders of such 
certificates are required to collect tax from purchasers, give receipts therefor, and pay the 
tax to the Board in the same manner as retailers engaged in business in this state. As used 
in this regulation, the term "Certificate ofRegistration-Use Tax" shall include 
Certificates of Authority to Collect Use Tax issued prior to September 11, 1957. 

Wi) Use Tax Direct Payment Permit Exemption Certificates. Notwithstanding 
subdivisions (a) and (bQ)QJ, a retailer who takes a use tax direct payment exemption 
certificate in good faith from a person holding a use tax direct payment permit is relieved 
from the duty of collecting use tax from the issuer on the sale for which the certificate is 
issued. Such certificate must comply with the requirements of Regulation 1699.6, Use 
Tax Direct Payment Permits. 

(ge) Tax as Debt. The tax required to be collected by the retailer and any amount 
unreturned to the customer which is not tax but was collected from the customer under 
the representation that it was tax constitute debts owed by the retailer to the state. 

(bJ) Refunds ofExcess Collections. Whenever the Board ascertains that a retailer has 
collected use tax from a customer in excess ofthe amount required to be collected or has 
collected from a customer an amount which was not tax but was represented by the 
retailer to the customer as being use tax, no refund of such amount shall be made to the 
retailer even though the retailer has paid the amounts so collected to the state. Section 
6901 of the Revenue and Taxation Code requires that any overpayment of use tax be 
credited or refunded only to the purchaser who made the overpayment. 

0) Amendments. Statutes 2011, chapter 313 (Assem. Bill No. 155), section 3 re-enacted 
section 6203 of the Revenue and Taxation Code. Chapter 313, section 6, provides that 
the provisions of section 6203 of the Revenue and Taxation Code as re-enacted by 
chapter 313, section 3, shall become operative on September 15,2012, or January 1, 
2013. The 2012 amendments to this regulation adopted to implement, interpret, and 
make specific the provisions of section 6203 of the Revenue and Taxation Code as re
enacted by chapter 313, section 3, shall become operative on the same date as section 
6203 of the Revenue and Taxation Code as re-enacted by chapter 313, section 3. Any 
amendment that implements, interprets and makes specific a use tax collection obligation 
that did not exist on June 27,2011, upon becoming operative, shall not have any 
retroactive effect. 
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 Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6203,6204,6226 and 7051.3, Revenue and Taxation Code; and Section 5 13 (d)(3)(A), 
Internal Revenue Code (26 USC). 
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Preparation: Brad Heller 
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Board proposes to amend Regulation 1684, Collection of Use Tax by 
Retailers, to interpret the amendments made to RTC section 6203 by AB 
155 (Stats. 2011, ch. 313) regarding the definition of "retailer engaged in 
business in this state." 
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Statement of Compliance 

The State Board of Equalization, in process of adopting Special Taxes Regulation 1684, 
Collection ofUse Tax by Retailers, did comply with the provision of Government Code section 
11346.4(a)(1) through (4). A notice to interested parties was mailed on April 6, 2012,54 days 
prior to the public hearing. 

May 2,2012 

Regulations Coordinator 
State Board of Equalization 



 

 

 

Law Offices of 

Albin C. ("Al'') Koch 

Attorney At Law 

301 E. Colorado Blvd., Suite 614, Pasadena, California 91101 

626-229-7596 (Tel); 626-229-7597 (Fax);ackoch@sbcglobal.net (E-mail) 

May 29,2012 

The Honorable Jerome Horton 
Chair, State Board of Equalization 
450 N. St. 
Sacramento, CA 94279-0080 

Re: Public Notice dated April 6, 2012 of Proposed Amendments 

To Regulation 1684: Suggestions to Expand Proposed Amendments. 


Dear Mr. Horton, 

First I want to compliment the Board Members for the timeliness and general scope of 
the above notice which is to be considered by the Board at the Meetings of May 30-31,2012. 
Hopefully, the proposed amendments can be implemented in time to produce substantial 
additional use tax revenue that could begin to flow in fiscal 2012-2013 should Stats. 2011, 
chapter 313 (AB 155) become effective on September 15, 2012, as currently seems possible, if 
not likely. 

I suggest, respectfully, that Members consider expanding the rebuttable presumption in 
proposed Regulation 1684 (b) to recognize that all, or at least most, large remote retailers 
selling to California purchasers via the internet, catalogs, or telephonically do so via "sales on 
approval" under which, in accordance with present regulation 1628 (b) (3) (D), they continue to 
own the goods being sold until after their delivery to and acceptance by California purchasers. 
Thus, at least such large remote retailers should be considered to have substantial physical 
presence and "substantial nexus" within the state of California and therefore be liable to collect 
and remit use tax from their purchasers in accordance with RTC § 6203, as amended by AB 155. 

In support of this suggestion, I am attaching the following documents: 

1. A Memorandum of Points and Authorities filed on behalf of the State Board 
of Equalization by the California Attorney General in Direct Marketing 
Association, Inc. v. Wlliam M. Bennett, et aI., No. CIVS 88-1067 MLS EM (U. S. 
Dist. Ct., E.D.Cal., filed June 14. 1991. 

2. Order Granting Plaintiff's Motion for Summary Judgment in Direct Marketing 
Association, Inc. v. William M. Bennett, et aI., supra, dated July 12, 1991. 
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3. Reporter's Transcript of hearing of June 28, 1991 before Judge Milton L. 
Schwartz in Direct Marketing Association, Inc. v. William M. Bennett, et aI., 
supra. 

4. Letter to Albin Koch from Susan Russell dated May 29, 2007. 

5. Report dated July 15, 2007 from Professor Patrick A. Scholten, Ph.d. on 
internet sales operations. 

6. Sample sales terms from a large internet retailer. 

One possible approach to implementing this suggestion could be to: 

Insert the following sentence at the end of proposed Regulation 1684 (b) (3): 

"A retailer will be regarded as having a physical presence in California if it makes 
substantial sales to California purchasers that constitute 'sales on approval' 
within the meaning of existing Regulation 1628 (b) (3) (C)." 

I appreciate the staff work and expertise reflected in the proposed revisions to Regulation 1684, 
and hope that this suggestion may be found useful in implementing AB 155 as promptly and 
productively as possible. 

Yours very truly, 

Albin C. Koch 

CC: The Honorable John Chiang, State Controller 
The Honorable Betty T. Yee, Member, State Board of Equalization 
The Honorable Senator George Runner, Member State Board of Equalization 
The Honorable Michelle Steel, Member State Board of Equalization 

Ms. Marcy Mandel, Deputy Controller 


Diane G. Olson, Chief, Board Proceedings Division 


Enclosures: As listed above . 
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Hartman, ·Collection of the Use Tax 00 Out-Of-State 
Mail Order Sales: (May 1986) 39 VanderbIlt Law 

4,6,20Review 993. 1006 
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Hugbes, The Supreme CoUTI oC the United StateS (1928). p. 68 


3
Wright & Miller, Federal Practice and Procedure § 7:r1J) n. ·20 
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of. the State of California 


JAMES B. CUNEO 

SupeJVis.iJIg Deputy Anorney General 


STEVEN J. GREEN • State Bar No. 73705 

Deputy Anorney General 


1515 K Street 

P.O.Sox 944255 

Sacramento, california 94244·2550 

Telephone: (916) 324·5157 


Attorneys for Defendants 

UNITED SfA'IES DISTRICT COURT 

EASTERN DISTRlcr OF CALIFORNIA 

DIRECf MARKETING ASSOCIATION, INC., ) No. ClVS 88-1067 MLS EM 

) 


Plaintiff, ) DEFENDANTS' MEMORANDUM OF 

) POINTS & AU1HORITIES IN 


~ ) oPPOSmON TO PLAINTIFF'S 

) MOTION FOR SUMMARY JUDGMENT 


wn.LIAM M. BENNElT. et al, ) AND IN FAVOR OF SUMMARY 

) JUDGMENT FOR DEPENDANTS 


Defendants. ) 

) 


-------------------------) 

BRIEF SUMMARY 

DIRECT MARKETERS CAN CONSTITUTIONAl1.. Y BE 
REQUIRED TO COllECT CALIFORNIA'S USE TAXES 

Unquestionably the aclivitics of plaintiff's members, Direct Markelers, come within the 

requirements· of section 6203(f), California Revenue and Taxation Code.ll Direct Mar}:eters engage in 

subswuial and recurring solicitations of and sales to California customers, benefit from the financir.g 

and debt colleclion of california financial instirutions which issued the credil cards used 10 effectuate a 

great percentage of such sales, and have property in lhis Slale. The only is.~ue before Ihi~ Court is 

------------------------------------------1 

1. UnJe.c;s otherwise specified, all statutory references are 10 lhe california Revenue and Taxalion 

Code. 

1. 
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whether Direct Marketers can ooDStitutionally be required to ooJlect and remit the California use taxes, 

which are due from ·their California customers. 

In State ,,:'Quill Corp., _ N.W.2d _ (N.D. 1991),11 the Nonh Dakota Supreme Coun, 

relying on Complete Auto Transit, Inc. y. Brady, 430, U.S. 274 (1m), held tbal Quill, a mail-order 

retailer, can oonstitutionally be required., pursuant to a statule similar to section 6203, to collect and 

remil North Dakota's use tues. Rejecting QuJ1l's reliance upon National Bellas Hess. Inc. v. llIinolS 

Rev. Dept. 386 U.S. 753 (1967),1.1 lhe OOUfl observed: 

"The economic, social., and commercial landscape UPOJl which Bellas Hess was 
premised no longer exists, save perhaps in the fertile imaginations of attorneys representing 
mail order interests. In the quaner-ceutury which bas passed in lbe interim, 'mail order' 
has grown from a relatively inoonsequential markel niche into a goliath now more 
accuralely delineated as 'direct marketing.' The burgeoning technological advances of the 
1970's and 1980's have created revolutionary communications abilities and marketing 
methods which were undreamed ot in 19(f]."il 

The dynamics of the direct marketing industry reflected in the stipulated facts berein bear 

little resemblance to the 1967 (and/Or prior) activities of National Bellas Hess, IDe. The reference by 

tbe Supreme Coun in National Bellas Hess ®: 759-60) to 2,300 taxing jurisdictions which could 

ClItangie a Direct Markeler in "virtual welter oC oomplicaled Obligations to local jurisdictions", is 

inapplicable to this case. California imposes only a single, uniform statewide use tax rate.il 

Section 6203(1) meets the criteria set forth In Complete Auto, supra, 0 decision in which the Supreme 

Conn rejected previous hOldings, (snch as National Bellas Hess), 10 the effect that "exclusively" 

interstale commerce cannot be subject to state taxation, and promulgated the present standard to 

eV-JIUale stale taXatiou which is claimed to violate we commerce and due process clauses. To tbl': Cl.1ent 

that the precedent of National Bellas Hess.. retains any validity, that holding is inapplicable to the !;tas 

of this case.!1 As a mailer of law, the defendants are entitled to summary judgmentll 

2 A copy of the memorandum opinion acoompanies tbis memorandwlI til the Appendix. 

3. Similarl)', notwithstanding the length o~ and authorities cit~ in, plaintiff's revised 
memorandum, plaintiff effectively rests its entire case on tbe holding of National Bella.~ Hess. 

4. Assuming arguendo, as plaintiff argues, tbat the rejection of National Bellas Hess in Qui:! is 
dicta. the reasoned analysis of that coun is what defendants cite 10 this Cour~ 

S. Section 62030). 

6. 	 Plaintiffs citation (rev. mem., pp. 1] & 13) as support for the argument that National Bellas 
(continueL) 

2. 
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II 

2 MATERIAL FACTS 

3 The defendanlS SUbmit that aU the stipulated facts and the affidavil.S of James Cahlwell 

4 (tiled MarCh 27. 1991) and John Gibbs should be considered by the COUrt. To the ment plaintiff 

5 impUcs (page 2, rev. mem.) that the 'entire' factual record in this case is I.iJnjted to the stipulated faclS 

6 and the admitted allegations of plaintiffs complaint, the same is fncorrect. The panies IIgreed, subject 

7 to the same "admission of relevancy' disclaimer CODlained within the ~tipulated facts, that the defendanlS 

8 could direct. the courl's attention to, lind argue trom, the facu set forth in the affidavits of James 

9 Caldwell and John Oibbs (being filed with this memorandum). 

10 
III 

11 

nm ·OOUATH" OF DIRECT MARKETING WAS NOT 


12 'I'HB BUSINESS BEFORE THE SUPREME COURT IN 1967 


13 The mail order company in National Bellas Hess utilized twice-a-year catalog mailings 

14 

15 IS. C_:condDuat) 
.Hs§. is the reason for the State's lass in the twO pending (now on appeal) state section 6203(1) refund

16 jjl.'tions involving Lands' End, Inc:. and Sturbridge Yankee Workshop. is extraordinary. Plaindff obviously 
cites the cases as 'rejection' by other courts of the State Board of Equalization's ("SBE") "nexus" 

17 pOSition concerning section 6203(1). In an effort to provide a (actual record to this Coun with respe.d 
to the magnitude, and particulars of the sales and SOlicitations, by the mail order indUStry, of California 

18 cn.uomers, defendllDts propolCd submitting to this Court the stipulated facts filed in both cases. because 
plaintiff is only a trade association without access to tbe sales and solicitation figures of its memberS. 

19 The defclIdants believe such facts would reflect the spectrum of the activities of mail order companies 
from the relatively mOdest (aJtltough above the registration criteria employed by SBE) actlvitiC$ of 

20 Sturbridge to the substantial activities of Lands' End. Plaintiff stated it would not ag.ree to the 
submission of the stipulated facts from these cases because the same were nOl part of allY "reporled

21 decision" bUI ratber filings with trial courlS whose decisions are without preccdential effect. The 
Sturbridge faclS were filed under seal The Lands' End faeu were filed under seal and.then its COUll$el 

22 produced II ·public' version. The defendants will provide copics of tbtlse stjpulated flelS to this Coun 
upon order, Ie- the Court believes that same would be helpful, and sutimit Utat plaintiff is now CStOJlped

23 rtl)m asserting that trial court decisioM and underlyiJlg factS may not "be considered ~use Ihe same 
ollly invoJYe -filings" made to a trial COhrt. In addition, since plaintiff believes that state trial court. 

24 d('.c:ision.~ arc worthy of citation to this court, in tbe appendix which ~ccompanies this r:nemoranduRl are 
copies of twO 1991 Tennessee opinion, wherein tbe particular II1lIU order retailers' use lax collCt1.ion 

25 challenges were overruled. (Bloomingdale's By Mail, Ltd. v. Huddles\on, No. 89-3017-11 (12th Disf. 
Tenn. 1991) and SFA Folio Collections, Inc. Y. Huddleston, No. 89-3~Jl5.m (2Qtb DiS~.:, Tenn. 199~J. 

26· 

27 	 7. Summary judgment may be rendered ill favor of me opposing parly even if that party hB:; 
made no cross motion, Cool Fuel..lDc. v. Connel.!. 685 F.2d 309, 311 (9th Cir. 1982). See also Nevada 

28 	 "TN v. General Insunmce Company of America, 834 F.2d 770, 777 (9th Cir. '1987). Also see, Wrighl & 
Miller, Federal Practice and Procedure § 2720 n. 20. 

3. 
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1 supplemented by occasional advertising "nyers" and mailJor common carrier contacts which resulted in an 

2 unspecified 8mOllJlt of sales in JIlinois. (386 U.s.. 754-55)11 AS the court DOted in .Q!@. supra, 11 'the 

3 -laos' of diretl marketing (the mail order induslIy), including the extent of business, and methods of ' . 

4 (1omg bllSincss, so Q.1:eC('l 8lIythfng coIISidercd by the coun in National BeUas Hess .1.21 so as to render 

5 factually inapplicable to the modem mail order industry the doctrine of that case upon which plaintiff 

6 herein relies. 

7 In 1967 when National Bellas Hess was decided, national mall order sales were thought to 

8 be between $2.4 binion O!L. at 763, Fortas, I., dissenting) and approximately $13 billion. ill National 

9 mail order sales are now estimated to be al least $183 billion and to account tor fifteen percent (15%) 

10 of lotal Muonal sales. III In 1990, the mail order industry is estimated 10 have maRed 13.6 billion 


11 catalOgs 10 national consumers with: 


12 "computerized database marketing allOwing mailings directed 00 specific dernographical 

groups, In fact, the sale and rental of lists of names of prior or potentia) mail order purchasers 


13 has itself become II three·billion-doIlar business. Technology has also Changed tbe method of 

receiving orders, wilh the inaeased efficiency of toU-free telephone lines, fax orders, and direct 


14 computer ordering replacing the less-immediate "mail" order, 8lId advances in the parcel delivery 

indust!), allow 11 wide variety of options, including ovemight dellvery.- a2!!i!L at pp. 10-11) 


15 


16 The acceptance of credit cards, morc fully discussed, infra, is among the most important 


17 methods lhrougb whicJl Direct Marketers now conduct. bUSiness, a means of accomplishing sales nOI 


18 mentioned or even intimated by tbe Supreme Coun in National Bellas Hess. 


19 The exact business (solicitation and sales figures) of any individual Direct Marketer is not 


20 befoTe this Court This Court decided that plaintiff, as opposed to an individual Dirt".ct Marketer, bas 


21 standing to raise a constitutional challenge to California'S legislative and administrative effortS to secure 


22 

2.3 8. The dissent mClltions sales figures O!L. al 760.61) but Ole ~nie wj:.re Dot mfntioned try tJle 
Supreme Court in its Oeck1on. 


24 


9. See also the memorandums of decision from the two Tennessee trial court 1':3SeS appended 

25 hereto. . 


26 )0. Or considered by the dissent (lJ!. at 760-66) 

11. See Hartman, ·Collection of tbe Use Tax on OuI-Of.SulleMail preler Sales,. (May 19'66) 39 
Vanderbilt Law Rel,jew 993, 1006 ("Hartman"). A copy of this article Is ~llUl.iDed in the Appendix. 

12. Ouill. at 11. lind Hartman. ~ al 1008. 

4. 
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use tax collectioJl by Direct MarkeLCts. Plaintiff is not informed of tbe "figures-numbers" of its members 

2 solidl8tion amI sales activities. However, Direct Markelel'S do engage in subsUUl.tial and recurring 

3 solicitations of and sales to California CUSIOmets. (Stip. para. 16'1 

4 Nevertheless, uu1izing the undispuled facts, the information contained the in the affidavits 

.5 of Jamr:::s CaldweU and John Gibbs, and lhe relevanl cases and aulhorities, !he enormous magnitude of 

6 Direct Marketers' Calffornia aClivities can reasonably be discerned.. 

7 cauromia bas !he largest (28,314,OOO}ll1 population of any of me stales, with a 

8 corresponding state budget (and budget defidl), and it is somctimt.'! said that California's economy 

9 exceeds that of aD countrit.'! but the world', largesl indUStrial powers. ~'For example, in fisc:aJ 1989

10 90, SSE coUected in excess of $17,250,000.000 in sales and use taxes, (not including the "earthquake tax" 

11 or Special district taxes) J}.I which roughly translates (using the applicable six percent (6%) tax rate) to 

12 annual sales oC $2.86,350,000,000 for which such taxes were COUccled. Even assuming that the fifteen 

13 percent (15%) of "total sales nationally" DOted by the COurt in QuiU is limjted to retail sales of tangible 

14 perso11al property or is not exactly the "California" norm. the total volume of mail order sales in 

15 California is obviously in !he tens oC billions or doBars. l! !he sales by Direct Marketers ill this sUIte 

16 were as low as one percent (1%) of the 1989-90 sales for which sales and use tues were collected, the 

17 annual a:rnounl would exceed S2,SOO,OOO,OOO.l!1 

18 Wheu lIle California economy (in terms of taxable salt.'!) is considered in the COnle:l:t of the 

19 solicitation and sales figures of mail order companies with respect to states with much smaller 

20 populations (figures taken from recent "use tax' decisions) the magrurude of wbat is being accomplished 

21 

22. 13. California's state gross prOduct (tbis State's sbare of GNP exceeds 12 percer!t (12%) of ~3NP.. 

23 
14. All the population aDd economic figures set fonh iJl this and !he (aUowing .paragrapbS ~;re 

24 taken from lIle ·Statistical abstract of the United Stales,' U. S. Deparqnl,lnt of Commerce, (1990) !1nd 
BJt: fOl 1988. 

25 
15. See SBE's 1989-90 Annual Repor! (issued January 7, 1991). at pp. 13 & A-23. 

26 
16. Unqllc.c;tionably. the 1989·90 sales aud use taxes collea.ed by SBE include rr!miuances by maU 

27 order entities which have, for whalever reason, registered with SBE aDd coJl~ Calit'orma's usc taX 

and which migbt not benefit from a jUdgmenc in plaintiffs favor. It may be correct to assume !hal the 
28 	 v;>lume of business by tbemail order industry in California includes enti,ties' .which are no! Direct 

Marketers. 

5. 
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in California by DireCI Marketers becomes readily apparent. 

2 In North'Dak0l8, with 8 population of 667,000, Quill makes annual sale.~ of just under 

3 $1,000,000, to approximately 3,500 customers, while maning iDto that stale 230,000 separate catalogs nnd 

4 flyers. By comparison, QuiD's overall Innual. sales exceed S2OO,ooo,OOO. (Q!!ill. at 29) Thus, Quill's 

5 North Dakota sales are less than one·half of one percent (0.5%) of total sales. USing the same ratios 

6 of sales, customers and mail soliCitations, If Quill's california SIlles (or that of a corresponding Direct 

7 Marketer) were as low as five percent (5%) of national sales, the nllmber of catalogs and flyers mailed 

8 into Ihe state would exceed 2,000.000, the number of customers would exceed 35,000, and sales would 

9 equill $10,000,000. 

10 In 1987, SFA Folio Collections (a mail order retailer involved in litigation with many 

11 slales) maned 733,000 catalogs to Connecticnt residents. SFA FOlio Collections. Inc. Y. Bannon, 585 

12 .A.2d 666, 671 (tn. 5) (Conn. 1991). Connect1cul's population of 3,233,000, is less than twelve percent 

13 (12%) of California's.. 

14 In 1983 and 1984, LL. Bean (a national leader of the mail order indusuy)l1.l had sales in 

15 PenllSylvania of SI2.4 million and $12.5 million. '-'- Bean, lac. Y. Commonwealth, 516 A2d 820, 822

16 (Pa 1986). Pennsylvania's population of 12,001,000, is forty-two percent (42%) of California's. 

17 The Dumber of "California" "800" line telepbone calls, I..'redit card approvals, financing and 

18 debt collection, and product Shipments which result frOID Direcl Markelen;' California soliCitations and 

19 sales are, beyond question, correspondingly in the tens of millions. For example, each credit card sale 

20 involves a separclle approval process. Approval is issued, usually through electronic equipment, by the 

2] allifomia financial institution which has set a credit limit Cor the California customer. Thereafter, the 

22 institution, which issued the credit card, bills tbe customer, and if payment is not ·vol~ntarily· 

23 forthcoming. utilizes all proper means of collection. (Stip. para's 18, 20, 33, 39, 40.) Vnquestionably, 

24 all these activities take place in Calirornia. . 

25 Finally, every sale indudes a se[)~rate delivery in California to iI California customer. EveD 

26 a:~uming a $100 average sale by Direcl Marketers, and as litUe as S200 million in aDnual SlIIC$ t.Q 

27 C<llifomia customers, 2,000,000 times each year (OVet 5,400 times each day) deliveries are made for 

28 
17. See Hanman, supra, al 994. 

6. 

BRS-00878 




Apr 26 07 02:11p ALBIN C KOCH 626-229-7597 p.13 

1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


IS 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Direct Marketers ip CaUfornia, to a California CUStOmer on a California highway (I "benefit- n(forded 

Direct Mnrketen:). 

The magnitude of the sales by Direct Marketers in California, relative to all entities wbich 

sell tang.ible personal property at retail in this state, is amply demonstrated by tbe fact tbat S500,OOO in 

annual sales places any retailer in the top seven pelUnt (7%) of aU permitted retailers..!!1 SBE only 

reqUires mail ordor entities with annllal sales in e:rcess of 1500,000 to register and collea CaUfornia's 

use taXes (ond only so long as other criteria are met}.191 

IV 


REQUIRING DIRECT MARKETERS TO COJ..J..ECT AND 
REMIT CALIFORNIA'S USE TAXES SATISFIES THE 
COMPlEIE AUTO CONSTI11J110NALITY STANDARD 
FOR §TATE TAXATION OF INTERSTATE COMMERCE 

A. The "Nexus" Stan4ard.. 

Plaintiff. citing AmeriC!Ul Oil Co. v. NeilL 380 U.S. 451, 458 (1965). argues that 'onlv 


where a corporation, pursuant to permission given, enters a State and proceeds to do local business 

(will) tbe definite link required by the Constitution ... be found.' (rev. mem. pg. 7.; emphasiS a<1ded.) 

Such is !!.Q.!. the ltl.w.l21 lJ.I 

18. Gibb's affidavit, page S. 

19. The additional necessary criteria involve: retail sale of tangible personaJ properlJ' which 

would be subjeCt to saleS tax 1C sold in tbis state; 300.000 annual mail solicitatioDS involving at Jeast 3 

mailings; and, more than 1.000 sales paid by JDCans or credit facilities enended by financial iDStitulions 

rel.'lI13tOO by or located in California. This fourth criteria can be alternatiVely mel by other requirements 

set fonl1 in the proposed regulation wbJcb accompanies the affidavit of James Caldwell. For this ease, 

however. the 'credit facilities extended: is the relevant criteria. 


20. In American Oil a fuel dealer', predecessor in inlerest was: licensed to do blmmess in Idilbo. 
The predecessor accepted federal government bids ill Utah. which hed been issued in Seattle, 10 deliver 
fuel. The fuel was subsequently delivered to the govqnmenl outside .ldabO aJ wbicb tilDe dlle pass.ed. 
ldallo c1aime<l an ability to levy an excise tal upon the transaction be..-.alJSe !-be fuel d~er knew th~t tbe 
federal governmenl would subsequently lraospon the fuel into ldaho for ~ there by II; federal,' 
government agency. In rejecting the Slate's claimed afJility to levy a t:ax ,:,pon 'the pan(cular U'IIlISlIl;tioll 
involved. (be Supreme Court observed that there mU$1 be ·some definite l~Dk. some mi.nimum . 
conneaiQJI berween a state and the persoll, property or tfallSaClion it: (the sta~e) seeks·to tax" Th~ 
Supreme Court observed that while a corporation's busine.'i.~ activities: pursuarat to perlllission given, in a 
state permits a strong inrerence of a "link· between that business enti.tY and tbe state, .;r~actions 
dissociated with local business cannot be taxed. by that state. (380 U.S. a) ~52.s9; empflasis added.) 

21. 	 Similllrly, and obviously iJlte.ntionally misstated by plaintiff (rev. IJlem. p. 12), is tbe "nexus" 
(oonliDucd...) 

7. 
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In American Qil. Jdaho was levying a tax directly upon the seller; in the present case 

2 california Is unly imposing II dulY to coUect the ose tax from California purchasers/taxpayers. In 

3 American Oil the state WIll not even linked to the transactions by any sale from the tDxpayer to any 

4 Slate resident or entiry. The Supreme Coun in Nati0n.aI Geographic SQCiety v. Cali[ornia Board of 

S Equalization. 430 U.s. SSt. S60 (1971), specificaUy distinguishing American On. made it dear tbat the 

6 "nexus" contacts wbich are required to permit imposition of a duty to collect use taxes are nOI as 

7 Cltensive as those required to permit the imposition of direct taxation upon an entity or p~n. 

8 In Complete Atlto, !!!J!!, the Supreme Coun rejected previous boldings 10 tbe effect that 

9 exclusively interstate commerce was hnmuoe from state tantion, the docll1ne specifically referenced in 

10 National Bellas Hess ag. at 759). Instead the Supreme Court announCtld a standard by which state 

11 taxmion in thiS area is 10 be tested, D stand:ud which focuses not solely upon whether any entity SUbject 

12 to state taX requirements has a pbysical presence in that State, but also upon whether 1he activity sougbt 

n to be taxed has a substantia] "nexus" witb !he taxing State. The Supreme Conn addressed a commerce 

14 clause challenge to a Mississippi tax assessed against that company whicb mmsponed. by truck, new 

15 automobiles (assembled outside but rail shipped into Mississippi) from a MisSissippi rlliI slation to 

16 Mi~issippi dealers. (430 U.s. at 7:16) The company claimed the Mississippi uansponation was pan of 

17 interstate movemem (and commerce) and, tbll4, that the taxes llSSCSSed were unconstitutional.1'he 

.18 

19 21. (._contiDued) 
Slandard of Illinois Commercial Men's Assn. v. Board of Egual1zation, 34 Ca1.3d 839 (1983). The 

20 	 C8liforoia Supreme Court never made the statement alnibuted 10 it by plaintiff (wilhoul reference by 

plnintiff to any pllge of the deekion) bUI observed, citing National Bellas Hess, that: 


21 
"(t)he United States Supreme Coun bas considered the ci.rcumstances under wbich a SlalC 

22 may, within the limiu of the due proces.~ clause. impose a tax Qn II foreign cor~ralion that 
conducts its busincs5 by mail from ouuide tbe taxing stale. GeneraUy speaking, lhe taxing st.ne 

23 must have a substantial interest in the transaCtions iD order 10 justify imposition,of the lax. :Th.is 
interest is measured by the extent alld nature of the contacts b~tweeD the state ~Ild the foreign

24 corporation (such as the presence of agents of tbe corporation;within Uie stale).~and tbe beneIiu 
conferred on the corporation b~ the state.' (!g. at --> . : 

2S 
In Scholastic Book gabs, Inc. v. Board of Equalization, 'l1J7 CaI.App.3d !34, 738 (198!1) thill appefrate

26 court employed the above language ot tbe California Suptem~ Court ill ad.di~19n 10 nO(ing thai (ba:ied 

upon Notional Bellas Hess, 5upraJ and Miller BIOS. Co. v. Maryland. ~47 U:S. 340 (1954» "nexus· !s 
27 ·usually" absen[ without personal contact ahbough man is used t9 collduCl b~iness. ." 

2S 10 neither case wese the IIctivilies of Direcl Marketers, as stipqlaled herelu. ill issue, while ill both cases 
" Cilch business bad agenu working in California. . . 

I 	 8. 
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1 Supreme Coon disagreed and established the foUOWing four-prong test for asccnaining if II state tax will 


2 
 witbstand commerce cause scrutiny. StBte wes are constitutional ]) if applied to an aa:ivit}' with a 


3 
 6ubsu1I1t.ial nexus with the taxing state; 2) if fairly apportioned; 3-) 'fr not discriminatory against interstate 


4 comnlerce; and, 4) if fairly related to tbe services provided by tbe state. (430 U.s. al 279, 289.) 


5 lD Goldberg v. Sweet, 109 5.Ct. 582 (1989). the Supreme Coun reaffinned the Complele 


6 AUlo test. The Supreme Court upheld the constitutionality of an illinois lelecommunications tax 


7 imposed upon both intra- and intmtate telephone calls originating or tenninating in Illinois, charged to 


8 an Illinois service IIddress with credit gtvtm if II tax is paJd to another SUIte for tbe same call. 


9 Telecommunications retailers are required to collect the tax from consumers wbo charge calls to their 


10 &en-ice aCld.resses. (109 S.Ct. at 58S.86.) The Supreme Court obServed that its decision in Complete 

11 Auto 'Dansit 'specifically rejcct(cd) the view loot the states canDot tax interstate commerce: (109 S.Ct. 

12 at S88.)llf The Supreme Court nOled tbe parties' agreement that lUinois had substantial nexus with tbe 

13 telecommunications subject to tile tax (tbe first prong); that the tax can be applied only to the in-Slate 

14 C()mponent of tile activity being taxed (Ihe second prong); found that the tax did not discrirqinate 

IS against inlerslate commerce (the third prong); and finally. in discussing the fourth tc.<>t (wbether the taX 

16 is fairly related to the "taxpayers" IIctivities within tbe state), the Supreme COlin stated that the tax 

17 which may be imposed cannol be constituuonaUy limited to the costs to the statC of the particular 

18 actlvily sought to be taxed. 'On tile contrary, interstate commerce may be Tt".qulred to contribute to Lbe 

19 cost Df providing aU governmental services, including those services from whiCh it arguably receives nO 


20 direct benefit.' (109 S.Cl. at 588-92; emphasis added.) 


21 In California, section 6201 imposes a tax upon the storage, use or consumption of tangible 


ZZ personal property purchased from a retailer when tbe propeny will be stored, used or .:consumed in" 


23 California. Here the tax is imposed upon California purc.bases from Direcl Marketers; All states,' 


24 


25 22.. See also D. H. Holmes .... McNamara (1988) 486 U.S. 24;30-3l, wherein It.e. Q)urt alSCI 
reaffirm~ its ruling from Complete Auto. Plaintiff's claim (rev. mem" p. 9) that in p. H. HolmeS the 

26 Supreme Court 'underscored" National BelLas Hess is spet.:ious. The. Sl!premc Court ~pecifically rriiccled 
the ar.l.'umcnl t~t D. H. Holmes' catalog mailings to Louisiana resi4eols we,r~ immuJIf from Slate;· 

27 taxation on the basis of National Bellas Hess by noting D. H. Holm~.' receipt of dire::t benefits from 
Louisiana. pbysical coJUlection \0 the state and economiC presence in 'Ib~ S!lIle. (486 U.S. 33·34; . 

28 !emphasis added.) Under all three 'De.xus" criteria, D. H. Hobries bad ·neJCUS.· If National 'B~llas Hess 
remllins the "standard," D. H. Holmes' "economic pressure" in Louisiana would ltave been irrelevant. 

9. 
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including California. thai impose sales taxes also impose a use tax, the constitutionality of which is 

settlt'd., on purChases from ont-of·state to protect sales tax revenue and place in,state retailers on 

competitive parity wiLb ollt'-of-stale retailers exempt from sales tax. CN!tional Geographic, 430 U.S., 

555.) There is no double (or prohibited multiple) taxation beca~e section 6406 provides a credit (or 

!!!I sales or nse lUes paid, to any jurisdiction, for the same purchase. 

In American TrudtiDg Association v. Scbeiner (1987) 483 U.S. 266, 282. the Supreme. Court 

explained tbe discrimination (third prong) issue involving state tuation and the COnunerce Clause, as 

follows: "do the methods by whidl the • , , tll%e$ are assessed discriminate against some panicipantS in 

interslale commerce in a way that contradic:u the central purpose of the Commerce Clause?-,YI Even if 

prohibited discrimination with respect to california's use tax sCheme were claimed by plaintiff, Ihe 

Supreme Coun observed in National Geographic Ihal "(S)utes necessarily impose the burden of 

collecting the lax on the out·of·state seller; the impm:ticality of its collection from the multitude or 

individual purchase" is obviollS." (430 U.s. at 555; citation onUUed.)ll1 

The fourth prong of the Complete Allto tesl is the coroUaJY to the Drst. The activities 

conducted in tbe state (tbe firSt prong) must be benefitted, even if indIreCtly, by lICrviccs provided by the 

state (the founh prong). In this case where, putsllant to Complete Auto. there are no concerns with 

regard to apportionment or discrimination, the requirements of the commerce clause as articulated by 

thl: Supreme Court, amount to the due process standard. For both commerce clause and due process 

purposes, the lotalily of the Direct Marlcetets' tranSaction.~ activities within GaIifornia is what determines 

"nexUS· and permitS imposition of a use lax collection and remittance responSibility. 

23. In coanection therewith, the Supreme ColIn rtt:ognized that when the state hits used tbe only 
practicable means of collecting a tax., and the use of a Blore finely graduated metbod would pose 
genuine administrative burdens, Lbe commerce clause prolubition on 4iscrimination doc:,s not require the 
Slate to avoid the use of that practicable meth~ (483 U.S. al 296 & n. 26.) : 

24. Plaintiff's conteoLion (rev. mem. p. 17, tn. JO) regardiJ!g this 5ta~ making an effort to c91k:ct, 
from california residents, the use tax wbich Direct Marketers resiSt c;>l1~cting. is meriqess in view or this 
observation by tbe Supreme CourL ID faQ:, ir.p~tiff actually ~~tS ~o enpse in a war of wbat IhF 
partie$ have nOl "shown" «(oomote 10, supra) Direct Marketers bave.not ·~hoMl· in this modern : 
computer age, where electronic equipment is utUized fur obtaining the ~SlIuing"instirutbn's approval for 
every credit card SAle, that collecting and remitting California's single: ral~ use tax invqlves any burpen 
whatsoever. Plaintiff and its members do not Wl!JIl to address lecbncllogica! /ldvances {in court actions) 
"..itb the states that seek only tax coUection for billions of dollars in ·~.1es.· 11,1 court Uiemail order 
indUStry relies on Nlitionlli BeI13s He&s and Its ianguage discussing 1967 "bur~~ns while, in'doing 
bUSiness, the industry relies upon aD)' available 19!10's technological advaDce. 

to. 
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B. The Involvement of California Financial Institutions in Credil Card Sales 
2 Provides Constitutional "nexp!j". 

3 Direct Marketers' sales to california customers arc Clearly transactions (activities) with a 

4 California "nexus" (the first prong). Orders arc sOlicited in California through mailings into the State. 

S Orders are taken from California tbrough forms mailed from California and telephone calls placed Crom 

6 California in litis stale. Orders are delivered in california. Credit card approval and financing for many 

7 or these orders is provided by California financial instillujons. 

8 Plaintiff's recitation (rev. mem.. pp. 3-4) of the undisputed facts, and argument (rev. memo 

9 pp. 9.11) with respect to Direct Marketers' acceplance of VISA and Mastercard credit cards, III 

10 obviously and intentionally distortS botb tbese credit extension systems and the participation of Direct 

11 Marketers in transactions with "nexus" to California. 

12 In Colorado Sm:iD!1.I National Bank v. United States, 505 F.2d 1185 (10th Cir. 1974), the 

13 Court of Appeals engaged in aD extended discussion of the mechanics of credit card transactions.261 M 

14 tbat court nOIC:d, using even the technology and computers available by 1974: 

15 -[f]or years banks. including .... h.ave issuecJ letters ot credit. The credit card 

program fumlshc& a fac:llity to handle these operatiON in a simple maDner adaptable to 


16 operation through modem computers. A Jetter of credit is 'a letter whereby one person 

requests some other penon [0 advance money or give crealt to a third person, lIud 


17 promises to repay the same to the penon malting rhe advancement: (Citation omitted.] 

The same function is perfornled by [he handy, plastic card issued by the bank. The 


18 participating merChant honors [he card in payment for merchandise, the issuing bank pnys 

the merChant, and the card user is liable to the bank. 


19 

"Banks, ..•, have for years made loans to merchants on accounts I'cceivable. The 


20 credit card system performs the same function more easily. The mercbant sends tbe sales 

slip to the bank wbich pays him, or gives him credit, for the amount shown on the Slip less 


21 a negoliated discount. The only change is in the methOd. IllStead of geuing a bank Joan 

on Ule securIty of accounts receivable, tile merchant receives a disCOunted payment 


22 immediately. Instead of gettIng loan interest, bank receiVes th~ discount. 


"Loans for consumer purchases I1rc 3 recognized pari of our economy. ~I'er the 
years UlXpByer, along with other commercial banlts, bas made many suc.h loans bl V".srying 
forms. The credit card system simplifies tbe procedures. The .card!tO)der is cila,ged with 
the amount of the purchase and, unless be pays the bank wit~n a sp~ed time afler the . '. 

25 

26 25. '!be f~c:;ts are undisputed thaI Djr~l Marketers mike over one-.IIJlf of their sales through 
acc.eplllRCe of cre~il qrdS and tlillt a significant portion of sales to Ca~rnjtl customers are cllargt;:d 10 

27 VISA and Mastercard credit cards issued by california finallcial institutions. (Slip. para. ~ : 

28 26. The legal issue addressed \V"dS the deductibilit)' oC expenses assPCi~led with credil card 

lIperalion Start-up COSIS. 


11. 
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billing date, he must pay interest or a finance Charge. The consumer gets the credit and 
the bank receives payment for the extension of credit. 

2 
"The credit card system takes advantage of modern technology. After a card is used, 

3 a key·punched saJes slip is placed in a computer which processes and routes the trIlDSactiOD 
so that the necessary charges and credits will be made.· @.. at 1190; citations omitted.) 

4 

5 The two essential elements of the VISA and MasterCard systems in which Direct Marketers 

6 participate are the Direct Marketer and the financial institution which Issued tbe credit card accepted 

7 for the purchases. All oC tbe other oomponentS of tbesesystems (acquiring banks, processors, call 

S authorization cemers, and senlemCDt systems) only fadlilale tbe process through which Direct 

9 Marketers: 1) accept these credit cards for purchases, after rcouesting and receiving the issuing 

10 instirntion's approval authorilation; 2) send the mnsactions to acquiring banks for routing through the 

11 systems for proper charges lind credits; and, 3) get paid at a discount (which is based upon the fees 

12 which must be paid to the issuing institution and the processing COSts of tbe acquiring banks). 

13 Plaintiff wouJd like this Coun to believe that credit card purchase approval comes from 

14 processors or acquiring banks. However, these entities are solely communicators of the approval which 

15 can only be provided by the issuing institutiOD which must maintain 24·bour illSUing capability. 27/ 

16 (Stip. para's 18, 19. 20, 31, 32.) Additionally, one obvious reason that customers placing telephone 

17 orders provide their telephone numbers to Direct Marketers (Slip. para. 12) is so that these customers 

18 can be recontacted in the event a credit card purchase is not approved. 

19 Similarly, while the actual dollar transfer to Direct MarkelerS for credit card transactions is 

20 made through acqUiring banks, as the conrt reoognizecJ ill Colorado Springs, iSSuing institutions (not 

21 8c~uirtng banks) are the source of payment to Direct Marketers. (505 F.ZO al 1190) Direct Marketers 

22 request and obtain approval codes, provide tbis intonnation to acquiling banks, and in: dOing so (and so 

23 long as the COde was validly ObtaiDed) provide acquiring banks wjth rh~ _only' means to· require issuing 

24 in.~titulions to pro\'ide tbe acquiring banks with credits. (Stip.'p~ ;J3) SuCh cr~tS Clre the sole' 

25 TC'.allOn Direct Marketers are paid.1!1 

26 

7,7. Tne only excepiion being if the i;ssuiJlg institution cannot 'be conllll;tt:d so i.hal approvui is 
Tl given ~y VISA or M~slerCard based upon aileria provided by the issuer, 

28 28. If this were nOI the 'realiI)'" of Diri:ct Marketers' inYplvemen! in the credit card ~ystems, (in 
(t:onunued...) 

12 
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In addition to 2A-hour approval capability, tbe California financial institutions wbich issue 

tht. VISA and MasterCard crediu cards IIccepted by Direct Marketers are responsible for maintaining 

aa:ounu and coUecting on delinquent acrollDts. (Stip. para.'s 39, 40) Undeniably, Cor the California 

cWllomers of Direct Marketezs whO use sudl credit cards for purchases, snch activities occur in 

california, and, purBWIflt to section 6203(1), through acx::epllmce of VISA and MasterCard credit cards, 

Direct Marketers engage in transactions CDJInected to banking. financing, and debt collection in 

california. 

The connectioJlS between California and the VISA and MasterCard systems. in which Direct 

Marketers participate, clearly inCllde the establishment and maintenance ot 8coounts. and the purchase 

approval provided by California financial institutions which issue VISA and MasterCard credit cards. 

The benefit 10 Direct Marketors of eanfOl1lia providing the socielal advantages permitting these 

financial institutions to function in this Slate are not open to dispute. 

c. 	 Direct Marketer's Sales are Sales on AeRroval Which Provide Aclditional 
nexus links. 

Additionally, Direct Markelers provide tbeir customers witb promises ot customer 

satisfaction which permit CIlStomezs to receive a refund or replacement it, at any time. ordered 

merchandise .is returned, and reecivcd by the Direct Marketer. (Slip. para. 14.) SuCh sales, pursuanl to 

tht. California (and Uniform) Commercial Code, are sales on approval.291l21 

28. (...continued) 
otber words. if by obtaining approval codes Direct Marketers wen: not effectively guaranteeing paymenl 
from issuing institutions to Direct Marketers) why wo\lld acquiring banks provide Dired Marketers wilt! 
the elecuonic authorization equipment and access to call autllorizatio.t\ centers; why wo.uld tbe creel!t 
card relationship between Direct Marketers anll' acq'liJing bauks only ~nvolve the submi.sslon of app;ovf'.d 
transactions; and, wby would the discount lee paid by Direct Market~ be based in pan upon tbe ~ 
which must be paid for eacb cre4it card transaction to issuing i.nslitDtjons? All of ~ facets of ihe 
credit card trlInsactioos would not be involved U. as p.laintiff would h~ve this Conn (iDcorrcclly) 
conclude, aU Direct Marketers' (in relative isolation) do is sell credit card receivables to acquiring banks.

!. ! . 

29. 	 Section 2326, California Commercial Code provides (in relevl.lnt pllrt): 
"(1) Unless otherwise agreed, if delivered goods may be;returned by the buyer eveu 

tbough they conform to the CQntract. the tranSlictioll is. . 

"(a) A 'sale on approval' iltbe goodS lire delivered prim.uily f~r use, and 
"(b) A 'sale or return' if the goOIls are f\elivcred primarily for r~a1e.· 


Section 23Z7, California Commercial Code provides (in relevant part); 
ft( I) Under a sale on approval unlesS otherwise agreed . 
"(II) AllhougJl the goods are identified to tbe cOlllr~C1 the risk Of loss aud the title 

. (continued...) 

13. 
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1 As DOted by the Court of Appeals in Oold'n Plump Poultry, Jne. v. Simmons Eng. Co., 805 

2 P.Zd 1312, 1319 (8th Cir: 1986), ~I in 8 Uniform Commerda1 Code CUa::-) sale on approval, title 

3 remaiDs witb the seller uti)- acceptllnce by tbe buyer so long as the seDer agrees tbat tbe buyer may 

4 return the goods even [bough the goods conform to the sales a>ntract. The b!JYer need only 

5 "seal:ODably" return the ordered goods in order to be provided with a refund or replacement. (George v, 

6 Davoli. 397 N.Y.s. 89.5,897 (OnI. CoWlry 1977) The only variadon by Direct Marketers on the uec· 

7 defined sale OD approval, is allowed by california Commercial Code section 2327 and does not cbange 

S the tact that Direct Marketers make sales on approval: the e:lCpCose of return and any r;";k of loss in tile 

9 return process Jests with the buyer iii the sales made by Direct Marketers. Therefore. until the 

10 customers of Direct Marketers accept tbe goods shipped into cali1bmia, or until tbe "seasonable" period 

11 oC time has elapsed, tbese goods. in califoTnia, remain the property oC the Direct Marketers. This 

12 property, like the offic:e$ in National OeOgraph1c.!!E!!!. and the Single independent contractor solicitor 

13 in Tyler Pipe Industries v. Washington, 483 U.s. 232. 250, (1987),311 are afforded the direct benefit oC 

14 california's policc, fire and other government protections. 


15 

D. The Physical Mass of the Catalogs placed in California Provides Another 


16 :Nexus" Unk. 


17 	 .Finally, the IODWlI mail solicitations, gen~lly catalogs. f..lf California CODS~mel'$ by Direct 

18 Marketers dwarfs the 230,000 catalogs and flyers, involving 24-1011$ of sOI!d ~te, WhiC:1I only one : 

19 company, Quill, produced in North Dakota. (Quill, supra, at 29, 33) 'The stipulations ='lerein (Slip.,' pllra. 

20 9). paralleUng the faw in.Q:!il! (at 10-11) renee! that mail iolici~tioDS a~~ ~orwardedto persons wbose 
":'" 	 . 

, . 

Zl names Direct Marketers obtain from independent sources, III o!li~ w:lrWi. persons wb(: 113ve never 


22 
29. (._continued)

23 	 do nOI pass to tbe buyer until acceptance; and 
"(b) Use of tbe goods consistent with the purpose of trial is nOl acceptar:ce but 

2.4 f1l11ure seasonably to notify the selJer of election to return the goixls ib acccptance, and i! 
the goods conform to Ute contract acccpranc:e of any pan ;..; acceplaD~ of tbe whole;

2S 
30. The Coun in one of the Tennessee ~, SFA Folio, at ~. so concluded. . . 	 . .

26 

31. The poultry company sued lor a refund of the purchase Jlrice of processinS! equipment anel 
27 tbe district conrt Qismissed the matter, a decision upheld by the appellate cOurt. The poulU)' colT,pany 

IIrgucP the Irania~1l involved • sale an approval. but tbe ~ppellate court llisagreed.: ; 
28 

i 32. See also Standard Pressed Steel v, Washington Rev, DepL 419 U.S. 560. 56j-62 (1974) 

14. 
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1 requested the calalog. If the 198 companies which have either registered or received determinations 

2 fIoln the Board (pursuant to section 6203(f) engage in a minimum of 300,000 catalog SOlicitations each 

3 year, IlSfng !.he 24 tons or waste acaled by Qu1ll as an average, !.he lolid waste wbich mUit be disposed 

4 of in Califurnia (a "benefit" to Direct Marketers) could easily exceed 4,752 tons! 

5 These catalogs clearly beDe,fit Direct Marketers. The sbeer bulk of a major Direct 

6 Marketer'$ catalogs within California is more thaD It match for a single office which even plaintifI would 

7 concede would create "nexus." The protecdOD CaUfomia provides to this property is similar 10 tbe 

8 protection california would provide to one office. The a'l3iJabmty of disposal ror this paper is certainly 

9 a diret;t benefit provjded to Direct Marketers by tbe stale. <.Q!ID,!!!Jl!.!, at p. 33-34.) 

10 V 

11 DIRECT MARKETERS' PURPOSEFUL DIRECTION OF 
ECONOMIC ACTIVITIES TO AND IN CALIFORNIA GIVES 

12 T.HlS STATE JURISDICTION TO ReQUIRE USE TAX 
COLLECTION EVEN IF DlRECI'MARKETERS HA VB NO 

13 PHYSICAL PRESENCE IN CALIFORNIA 

14 'The Supreme Court bas held IlIal stareS may require out-of-state entities to conca its use. 

IS tales wheD there 1s a "nexu.~·-"sOme definite link, some minimum couDcction· ..between the entity aod 

16 tl\e state. National Geographis. 430 U.S. 561. The Supreme Conn bas found this requirement in bOth 

17 the due process and commerce clauses. 

18 Nothing in tbe policies underlying the commerce or due process clause "ne;CU$" 

19 requirements suggests tha.t Direcl Marketers sbould be exempt from stille use lax colleqion 

20 requirements. particulllrly since tile levy involved is a use tax. "The o~t.of.sta!e seller b¢COmes Iiablc~ .. 

21 . only by faDing or refusing to collect the tax from the resident consumer ... fl1he solt; burden 

Z2 imposed upon the OUt-ol·stale seller by {a use tax statute] is the admir!istrali~e ooe or collecting it: 

23 National Geograpbie, 430 U.S. 558. It hardly offend& traditional due rrocess notions of !air play to 

24 "make the distributor the tax collector {or the Slale" (C:eneral ~ding .co. v. Tax cornu. 'n 322 U.s. 335, 

25 338 (1944») wben Direct Marketers' intentipnaJ projection of their economic presence ii.to tbe state bas 

26 given rise to the laxed ltClivi!')'_ Indeed, in a~ ~nic age-II~ld whe~. 8$ here, sophisticated compl~ter 

27 techniques aJlow for systemalic exploitation or distant markets-·it woul~ be ~pOJDaJous t? bold (bat 

28 commc;rcial entiti~ may esc3pe all l~tion obliptions by tbe ~tales from wbi~.~ they draw 5qbs~nlinl 

15. 
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benefiL~ !;imply because tbey do not maintain a continuous physical presence there. a. Burger lGng 

Z Com. v. RUQzewjg;, 471 U.S. 462., 476 (19&5); McGee v. Internationall.ife lnsurance Co., 355 U.S. 220,' 

3 222·223 (1957).lll 

4 Under these precedents, california COurtS plainly coulQ assert jurisdiction over a Direcl 

5 Marketer if, for example, a CaUfornia customer brought suit because heJshe was injured by onc of tbe 

6 products Ibe Direct Marketer had shipped inlo California. See Burger King. !!!IU!o 471 U.s. III 473; 

7 WoIld·Wide Vollqwagen v. Woodson, 444 U.s. 286, 297·298 (1980); ~ 355 U.S. at 223. There is 

8 no reason to suppose that a state DeVorthele8s lacks authority to impose a duty to collect a tax 011 rhe 

9 Direct Marketer arising Oul of the same rransaction. To the conlraty, the Supreme Court held in the 

10 leading case of )nternational Shoe Co, v. Washinglon 326 U.S. 310, 321 (l94S)!i' that due process 

11 Objections 10 personal jurisdiction and to state taxing authority must be judged by tbe same standard: 

12 '1lte activities which establish [the taxpayer's] 'presence' subject it alike \0 taxation by the SUI te IlDd to 

13 suil to recover the tax.' ADd that is hardly surprising slnce the same "minimum contacts" formula is the 

14 touChstone ill each seumg. (Compare, e.g. Borger ICing. supra. 471 U.S. at 414; World.Wide 

15 VoJksw1lgen, SURra, 444 U,S, at 291; International Shoe. supra, 326 U.s. at 316. National Geograpbic. 

16 suu;a, 430 U.S. at 561: MjIler Brolhers Co. v. MaO'land 347 U.S. 34{), 345 (1954).) 

17 or particular relevance bere is the Supreme Court's observation in Burger King that: 

18 

19 

20 

21 

·I.iJurisdiction in lhese circu.mstances may nOI be avoided: merety because ~e 
derendam did not pllysically em.er the forqm s~te. Allhough t~ritorial presell~ frequently , 
will enhance a potential defendanl', affiliation with a state and reiDfon:e the le.Uonable 
loreseeability of tuil dI.ere, it is an inescapable faet of muoern .;ommcrda.l lite that a 
substantial amount of business is !l'lltI!!acted solely b)' man and 'wire cornmunjcadons' acro!tS 
State Jines. tbus Qhviatipg the need 'for physical presenG within a ·~tate. in wb.jcl( business is 
conduct~. So Ioug as a commercial actor's efforts are 'purposet'UUy Ql.rected' toward 

22 
residents of another Slate, we have consistently rejected the notiOn thllt an abse;)ce of 
physical conlacts can defeat personal Jurisdiction there." (471 ~~: a~ p. 476; en)phasis adelell.) 

23 TIle due process "llc:'lllll" requirement, wi,th respect to slI~te taxaf,ion, as th~ Supreme Coun 

24 

25 

26 

27 

33. This conclusion draws significanl suppon from the Suprer,le Court's decisions in tbe rJe.sely 
related area or personal jurisdiction. The Supreme Court has held thaI a ·'rorum Stat~ does not ~ceed 
its powers under the Due Process Cause if jl asserts pe~onal jurisdiClion over a corppration that
delivers its pn>duas into the stream of commerce with tbe expectation'lhllt they will I'}e purchased' b)' 
('.")nsumers in tile fOrum Slate' and those products subsequen~1y injure forum consumqs.· Burt!er tJng. 
47] U.S. al 473, quoting WorJd.Wide'Volkswagen Corp, v. Woodson' (1980) 444 U.S. 291. 297·29S

28 34. This case involved a personal jurisdiction and II s\ale's juriSdiction to tax (see ~Js!) Shaffer v, 
!1ej~ 433 U.s. 186,203 (1977». 

16. 
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has =pJained in describing the closely related due process limit on the assertion or pem>nal jurisdiction, 

2 is grounded on the principle tbat states may not assert authority over out-of-state entities in a manner 

3 tbat 'offeod(s] 'naditional notioDs of fair play and substantial justice.-'JI (lntenJatiQllal Sh9c. 326 U.s. 

4 316 (citation omitted). See also World-Wide Volkswagen. §!!R!!, 444 U.S. 286, 292..) Itl the tax setting. 

S this due process "faiT play" principle assures that "the taxing power exerted by tbe state bears flSCAl 

6 relation to protection, opponunilies and beneats given by the State." Wisconsin v. J.e. Penney Co. 311 

7 U.S, 435, 444 (1940). The paraDcI tx:lmmerce Clause nems requirement-the initial prong or lbe Cour

8 part Com~ aause test first set out in Complete Auto 430 U.S. 287-is similar to (and in part 

9 derjved from) the due process nems limUalion; It prevents a multitude of stales frOID impeding 

10 interstale commerce by taxing transactions with whicb they have no substantial connection. (See al80 

11 Goldberg v, Sweet. SURra, 109 S.C!.. 589.590.) 

12 VI 

13 ASSUMING NATIONAL BEll..AS HESS RETAINS ANY VALIDITY. 
CALlPORNIA MAY STILL CONSTlTIJTlONAU. Y REQUIRE USE TAX 

14 C0ll..ECI10N BY DIRBcr MARKETERS 

15 Plaintiff argues (rev. mem.., pp. 8-10) that Direct Marketers are identical to the retailer in 

16 	 National ~llas tiesll by citing the dissenting opinion of Justice FortaS ill National Bellas Hess. which 

17 	 purported to relate the facts of tbal retailer's credit enension activities. The opinion of tbe Supreme 

18 	 O)urt.ill!Y!?! Iliscusses tbat mail order catalog retalleT's credit cnension activities or the manner in whicb 

19 	 that retailer obtained payment for orders,~1 lA' Therefore, plaintiH'$ argument thaI ill National Bellas 

20 
35. Chief Justice Charles Evans Hughes wrote the following Sl8u;ment in 1928:. 

21 	 "A dissent in a court of last resort is an appeal to the ~rOOl1ln, ~pjrit orlne law. \0 

the illteiligenc:e of a future day. when a latCf decision may posSibly correct the errol' into : 


22 which the cUssenting judge believes the COllrt to have ~ be~y~· .(Hogbes,The 
SlIl!mmc CoW'l of tbe United States (1928), p. 60) . . . 

23 In National Bellas Hes:;, the Ibrcc dissenting justices (Black., Dopglas, an,j Fonas) Staled a 
bl:lief that "8 realistic approach to tbe iacrs of appeDant's business" would Jl;!ve led 1O~ an uphollli91 of 

24 	 the tax in issue. (386 U.S. at 760) They noted thai the amdavits upon wMcb the calle was tried did not 
disclose the details of tbe company's credit operations in Winois, but they were willing to make ({,.nain 
IIS1lllmptioos that such credit business would lead 10 local activities. (!g. at 161-62) On [~e basis,:o! 
these assumptions, the dissenters concluded that "Bellas Hess is not siJIlplJ .~ing tbe 1acilities of ' 

26 inlersuue commerce to serve custom~rs in U1inoiS." @. at 762) 
The majority in Nlljon.! Bellas Hess was unwilling to make Ibese assun'lp'ions, basiilg its 

27 bolding on tlte statement of facl mat "1!Jll of tbe contacts whic.h Nationalliues have witb the State are 
\-Ia the United Stllte..~ mail or common t:4.nier,· C!!!. at 754) (emphasis addUd) The majority simply 
refused to make the assumptions regarding local activities 'which the ~isseDl was willing to draw from 

. (continued.•.) 

17. 
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Hess the Supreme Conrt rejected predicating "ncxus" on a mail-order retailer's credit extension activities 

acarly. Direct .Markete.rs communicate (mc\uding accomplishing sales) with and have 

connections with their customers by means in addition to the mail and common carriers. Direct 

Marketers participate in at leW two nationwide credit e.nension and collection systems (VISA and 

Ma..nerCard). For plaintiff to argue (rev. mem. p. 9) that Ibis participation takes place outside 

California basically begs the question which National Be!ll!$ Hess pose&. The question is whether a 

reudler's communications aod connections with customers involve anything more than the mails and 

common carriers. If so, (as OCCul$ with Direct MarkelCni) tbe inquiries are then whether the stale 

asserLing a lIse tax collection responsibility directly or indirectly provides benefits and services to the 

retailer or to tbe retailer's in.slate sllivities. It Ihese inquiries are answered affirmatively, a re1lli.ler's 

activities are SUbject to state laxation. '!be fact that a retailer lISes tbe mails or common carriers to 

conduct its business WIll not., then, take away tbe state's ability to require use tax collection. 

'!be benefits and services provided to the california irlstilutions which issue tbe credit cards 

aa:epted by Direct Markerers directly benefit Direct Markell:", as do the benefits afforded Direct 

MnrketetS' property in califOrnia and tho disposal of Direct Marketers' catalogs. SimDarly, to the extent 

35. (_continued) 

the facts that were present in the rather limited record. 


If the courtS were 10 make a general practice of using sliOrtcomings point~ out ill 
d.ilIsenting opinions, as plaintiff seeks, to broaden the scope of the majorily opinions w~ch were tb~ 
targots of the disse.nters, there wouJd be a dangerous stifling o( ~JuaVle .dissent. Under those 
conditions, judges wbo conscientiously wis!led .to poin~ out wbat they Perceived to be injusti~ resulting 
from misapplication of law or fact Would hesitate 10 t~rlbrigbtly Set forth their dissenting views for ·tear 
that the shortcomings thai they perceived in the majority opinion wo~ld later be tum(l!1 around to ~ 
to the scope of tbe majOrity opillion anti Jhus lncr_ the perceived ~justice. Under .those condi~ons, 
the dissentinf opinion could SOOn loSe the noble fuDCtion assiped to it by Ionuer Chi~ Justice H\ighes. 

, ~ ! 

36. Similarly, plaintif:l'5 reliance 00 L.L. Bean v. Com., Dept. or Reveuue «(pa.Cmwltb. 1986) 516 
A.2d 820, 821-25) is misplaced. The use lax statute at issue was silent With r~t to) retailer 
bc.'1Iofitting from banking in Pennsylvania. Although the stipulated !a~~ reflected 1..1... :Sean's ateep'tance 
of credit cards issued by Pennsylvania institutions, tbe facts are absent any details concerning the a'edit 
Cl\rd system.~ and/or L.1.. Bean's involvement therein, and the opinion never qiscusses ~redit card 
acceptance. For the same reasons, the reference to Bloomingdale's v. Dept. gf ReveD\~ (P"a.CmWltb. 
1989) 567 A.2d 773, is unaV"diUlIg. PJainliff$ citation to SFA Folio ColleQiop, blC. v. <Baooon. 5&.'> A.2d 
61i6 C.onn. 1991). is meritlcss. In ·that case, the Coun stated that relililer did nol ben(fn from lbe, 
Connecticut court system because tbe risk of loss trans upon the credit car~ company.~ The stipulated 
[acts herein renect mal Direct Markete.rs directly participate tit the nation\Vid~ credit card syslems which 
include activjtit:.<: in California . 

18. 
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2S 

the "physical presence" in California of the property of DireCt Marketers, remains any prerequisite 10 an 

imposition of a use tax collection and remittance responsibility, Direct MarketCIO do, in facl, have 

property in California (calAJogs and merchandise sold on approval). 

VII 

PLAlNT'IFFS CLAIMS OF BURDEN ARE MERm..ESS 
BO'IH Ws;rICALLY AND LEOAay 

The question before this Conn is whether Direcl Marketers can consututionalty be required 

10 collect and remit California's usc f8Xe$ pursuant to section 6203(1). Plaintifrs arguments regarding 

burden (rev. memo pp. IS, et. seq.) are both legally and practically incorrect and advanced seemingly to 

transform the single legal issue to be decided in this case to one of national lega] policy and 

insurmountable complexity. SSE scek$ Direct Mnkcters' compliance with section 6203(f). NO! before 

this Coun is the question of whether as a maner of national law involving Direct Markelers and all the 

stales, use tax oolJection sbould be a uniform nationwide requirement. I' 
Pursuant to section 6203(j), Direct Marketers are requln:d fo oonect and remit a single rate 

of use tax for all sales to California. 'Therefore, whether or 1I0t 44 other stateS and tbe local 

jun.wictiollS therein may also collStitutionally require Direct Marketers to collect the use taxes of such 

otber stalcs (and Jocaljurisdicdons) is irrelevant. 

In Nluiona) Bellas Hess, 386 U.s. 759-60, the Supreme Coon focused on the "viClual weller 

of complicated obligations 10 local jurisdiCtions' which would occur if every political subdivision co\1.ld 

'entangle' each mail-ortler seller in allmillistr8tive aDd record-~epinf r~quirements. SOf comparison, at 

issue herein is the constitutionality of a Single use tax fate coupled with a single state :SaJe/i anI! usi: tax 
. .-' 

rmurn which is submitted to a single Slale entity, SDE. III The "en1iu1glemcnt" ration~'e of tbe 

National Bellas Hess decision has no applicatioll \0 this cue. 

Nothing whatsoever in the record of this case supporrs plaintiffs conten~on~ regarding the 

37. Plaintiffs's reference to the point-of-sale rerailer not fadng the "burden' of multiple 
jurisdiction sales tax collection (reY. mem. pg. 16) borders on the absurd. In CaJilorn:.a, the 10CliI , 
retailer musl pay tbe stale, as weU as any loca~ salcs taxcs applicable 10 ea~ SCPlUatf: loCation. I, 
retailer with more than one location in more than one local jurisdiction could find itSelf required lO 
Collect varying rates of California sales tax (as now occurs, for example, for ~aio· retailers with 
locatiuns ill and oul of the "BART" counties). S\lch retailers have adll).inistrative and bOokkeeping

i requirements which do nOl burden Oirect Marketers subject to the single California use tax rate. 

I
I lQ 
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expenses of and consequences (for example. lost catalog space) of notirying customers ot any 

2 jurisdiCtion's use tax :requirements. These arguments (nol facl) ignore tbe undisputed !!9!. that most 

3 sales by Direct Marketers are accomplisbed throngh the acceptance of credit cards and tbat customers 

4 bave access to "800" telephone uumbef$ or every Direct Marketer. (Slip. para.·s 12, IS.) Direct 

S Marketetl are not prevented from informing customers of california single use w rate, When customers 

6 call an 9800" number and place an order using a credit carel In addition, Direct Marketers obviously 

7 face coUcction requirements if, for wbatever reason, customers who place mall orders fail to remit me 

8 proper amonnt. Finally, just as ooropulers allow Direct Marketers \0 process telephone orders from 

9 eveIy corner of tlle COUJltI)·, to seek approval (or every credit card sate, lind (for some Direct Marketers) 

10 to generate computer entries fOT every credit card charge, computer technology (software) is avaUable to 

11 Dired Marketers for billing and remitting of use taxes.lSl 

12 Vlli 

13 CONCLUSION 

14 Su.mmary judgmenl should be entered ill favor of [he defendants. 

15 DATED: JUDe 14, 1991. 

16 Respectfully submined, 

17 DANIEL E. LUNGREN 
Attorney General 

18 
JAMES B. CUNEO 

19 

20 

~upervising Deputy Attorney General
\ ~-,
YI:a-~ ~ 

21 'k;~~. 
Deputy Attorney GeBCli!1 

22 
Attorneys for Defendants 

24 

25 

26 38. See Hanman, supra, at 101l·]2. Such softw-dre fills an obvious need as miAY firrus h3\'e 
botb lOcal store ana mail order components. and/Or stores in jurisdictions with varion:: nl\~ and are

271tllllS required to coUect and remit more than one w rate to possibly more than one .iurisID.·dion. :i\.lso, 
it defies lOgic to assume that Direct Marketers witb at least S?OO,OOO and' pOssibly in excess of 

28 $10,000.000 in california pies alone, are conducting busj~ utilizing mod5l!Jl computer tcchnology .in 

II everything bUl internal accounting. 20. ' 
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DEC~ION OF PERSONAL SERVICE 

Case Name: DMA v. Bennett, et al. No. S88-1067 MLS 
." 

I declare: 

I am employed in the County of Sacramento, California; I am 
18 years of age or older and not a party to the within entitled 
cause; my business address is 1515 K St., P. O. Box 944255, 
Sacramento, California 94244-2550. 

I served the attached: 

DEFENDANTS' MEMORANDUM OF POINTS & AUTHORITIES IN 
OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
AND IN FAVOR OF SUMMARY JUDGMENT FOR DEFENDANTS 

by personally delivering a true copy thereof to each of the 
following names persons on the date and at the address as follows 
in said cause: 

NAME/ADDRESS 

John A. Mendez June 14, 1991 
Downey,m Brnad, Seymour & Rohwer 
555 Capitol Mall, 10th Floor 
Sacramento, CA 95814-4686 

1 declare under penalty of per'jury the fora~o-ing is truer and 
correct, and that this declaration was executed at Sacramerlto, 
California on June 14, 1991. " .." . 

STEVEN J. GREEN 

BRS-00893 
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DECLARATION OF SERVICE BY FAX 

Case Name: DMA v. Bennett, et al. No. 588-1067 .MLS 
.' 

I declare: 

I am employed in the County of Sacramento, California; I am 
18 years of age or older and not a party to the within entitled 
cause; my business address is 1515 K St., P. O. Box 944255, 
Sacramento, California 94244-2550. 

I served the attached: 

DEFENDANTS' MEMORANDUM OF POINTS & AUTHORITIES IN 
OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
AND IN FAVOR OF SUMMARY JUDGMRNT FOR DEFENDANTS 

by Faxing a true copy thereof to each of the following named 
persons on the date and at the phone number as fOllows in said 
cause: 

NAME/ADDRESS 

Martin Eisenstein June 14, 1991 
(207) 783-9325 

I declare under penalty of per jury the foregoing is ";;rue and 
correct, and that this declaration was executed at Sacramento, 
California on June 14, 1991. " 

STEVEN J. GREEN 


BRS-00894 




 

 

 

Lewiston, 
(207) 786-3566 

n~"r 

8 1991 

1 

2 

3 

4 

5 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
DOWNEY 
BRAND 
SEYMOUR 
J:ROHWER 

DOWNEY, BRAND, SEYMOUR & ROHWER 
JOHN A. MENDEZ (#95450) 	 FILED 
555 capitol Hall, loth Floor 
Sacramento, California 95814-4686 Jl'L 1 2 '1991
(916) 	 441-0131 

~ u. s. DISJRtcr COURT
BRANN & ISAACSON BY_ DISTRICT OF CAlIR1RNIA 
GEORGE ISAACSON 
HARTIN I. EISENSTEIN 	 ~-.., 
Post Office Box 3070 

."Maine 04243-3070 

. 


Plaintiff 

UNITED STATES DISTRICT 'COURT 

EASTERN DISTRICT OF CALIFORNIA 

ASSOCIATION ) No. CIVS-88-1067 MLS 
) 
) ORDER GRANTING PLAINTIFF'S 

Plaintiff, 	 ) MOTION FOR SUMMARY JUDGMENT 
) 

v. ) 

)


WILLIAM M. BENNETT, et ala , ) 

) 


Defendants. 	 ) 

) 

) 


This matter came on for hearing on June 28, 1991, on the 

motion of Plaintiff DIRECT MARKETING ASSOCIATION, INC. for 

summary judgment and the cross-motion of Def~ndants WILLIAM M. 

BENNETT, et ala for summary judgment. Plaintiff was represented 

by George Isaacson of Brann & Isaacson and John A. Mendez of 

Downey, Brand, Seymour & Rohwe~. Defendants were repre~ented by 

Steven J. Green, Deputy Attorney General, State ~f Cali~ornia. 

The c~urt, having read and considered the motions, memoranda 

of points and authorities, stipulated facts, and affida~its 

submitted both in favor and in opposition thereto, and having 

• 
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------""'."-- 

1 heard the oral arguments of counsel, rendered its decision 

granting Plaintiff's motion for summary judgment and denying 

3 Defendant~' cross-motion for summary judgment, in opan court at 

4 the conclusion of the hearing. A transcript of the Court's 

decision is attached hereto and incorporated herein by reference. 

6 !GOOd cause appearing therefor: 

7 IT IS ORDERED that Plaintiff's motion for summary judgment 

8 in the above-captioned action is GRANTED. 

9 IT IS FURTHER ORDERED that Defendants' cross-motion for 

I/summary judgment in the above-captioned action is DENIED. 

11 . Dated: July ~, 1991. 

12 

WESTI·2402614 

16 


17 


18 


19 


21 • 

22 


23 


i24 

II 

26 IiI' 

27 Ii 
I; 

()QWNE'l.' 
\\ilAND -2
SEYMOUR 
--~-,--,--

kROHWER 
~------- -~ ..-.
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IN THE UNITED STATES DISTRICT COURT 


FOR THE EASTERN DISTRICT OF CALIFORNIA 


---000--

BEFORE THE HONORABLE: KILTON L. SCHWARTZ, JUDGE 

---000--

DIRECT MARKETING, 

Plaintiff, 

vs. 

BENNETT, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. ClV S-88-1067 

-----) 

---000--

REPORTER'S TRANSCRIPT 


JUNE 28, 1991 


---000--

Reported by: JANE E. BEAUCHAMP, CSR f6408 
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APPEARANCES: 

For the Plaintiff: 

BRANN & ISAACSON 
Attorneys at Law 
184 Main street 
Lewiston, Maine, 04240 
BY: GEORGE S. ISAACSON, Esq. 

DOWNEY, BRAND, SEYMOUR & ROHWER 

Attorneys at Law 

555 Captiol Mall, Tenth Floor 

sacramento, CA 95814-4686 

BY: JOHN A. MENDEZ, Esq. 


For the Defendants: 

DEPARTMENT OF JUSTICE 

Office of the Attorney General 

1515 K Street, Suite 511 

Post Office Box 944255 

Sacramento, CA 94244-2550 

BY: STEVEN J. GREEN, 


Deputy Attorney General 
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SACRAMENTO, CALIFORNIA, FRIDAY, JUNE 2B, 1991 

2:00 P.M. 

---000--- .' 

THE COURT; The following constitutes the decision 

of the Court on these cross-motions for summary ;udqment. 

Plaintiff, Direct Marketing Association, Inc., 

filed this section 1983 action on behalf of its members 

seeking declaratory and injunctive relief. 

The controversy arose when defendants, individual 
~ 


members~nd officers of the California Board of 


Equalization demanded that plaintiff's members collect a 


use tax from their California oustomers if they, one, 

J> 

maintain~substantial and recurring solicitations of and 

sales to California customers; and two, accept credit 

cards issued by California financial institutions. 

Plaintiff contends that imposition of use tax liability 

in this case is unconstitutional because there is an 

insufficient connection between California and the 

members it seeks to tax. 

The Supreme Court has held that under the due 
c.btrJS.E 

proces~of the 14th amendment and the (}ommerce c:Lause, Cl 

state may not impose the burden of use tax colle~tion 

against an out-of-state entity unless. there is a 

SUfficient nexus between the state and the entity. 

National Bellas Hess, Inc. vs. Department of Revenue of 

BRS-01027 
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the State of Illinois, 386 U.S. 754 (1967). In applying 

that rule, the Court has found a sUfficient nexus where 

the out-of-state entity has a place of business, 

employees or property within the state. It has found the 

nexus insufficient where the only connection with 

customers in the taxing state is by common carrier or the 

united States mail. 

According to the facts presented to the Court by 

stipulation of all parties in this case, plaintiffls 

members do not have offices, outlets, stores, warehouses 

or other facilities, stocks of goods, real property or 

employees in California. They do not have agents, 

independent contractors, or representatives soliciting 

sales in California. They do not maintain bank accounts 

in California. They do not ship products to California 

customers from any location in California. Plaintiff 

contends that in light of these facts, the Supreme 

Court's holding in National Bellas Hess compels this 

Court to rule that defendants' imposition of use tax 

liability is unlawful. 

Defendants, however I contend that· p,l a intiff 

interprets the sufficient nexus test too narrowly. 

According to defendants, there is sufficie~t nexus in 

this case because plaintiff's members accept credit cards 

issue~ by Galifornia financial institutions. The parties 

,..,..,.. . 
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agree that a substantial portion of the credit card sales 

to California customers are charged to the customers' 

VISA and Mas€erCard credit cards issued by California 

banks. Defendants argue that other factors also weigh in 

favor of a finding of nexus, including the fact that 

defendants' adVertisements and catalogues generate 

literal garbage which must be disposed of by the state, 

and the fact that sales to California residents require 

California 800 line telephone calls, debt collection in 

this state, and frequent Shipments to California on state 

highways. 

Defendants also contend that a rigid application 

of the doctrine articulated in National Bellas Hess is 

improper for several reasons. They contend that because 

the direct marketing industry has grown dramatically 

since National Bellas Hess was decided in 1961, the 

doctrine of that case is obsolete. They also contend 

that since the Supreme Court has expanded its notion of 
J?

what constitutes "minimum contac* with respect to 

personal jurisdiction, it is reasonabl~ to assum~ that 

the Court is moving in the same directidn Io!.ith respect t:o 

sufficiept nexus and use tax liability; 

Thi~ Court does not find these ~r9um~nts 

persuasive. The Court does not find u~e..;"at California 
~ 

financial ~nstitutions or any of t~e oth~~ factors 

BRS-01029 
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mentioned by defendants to be comparable to the 

maintenance of retail outlets, employees, or property 

within the State. Additionally, although the direct 

marketing industry may have only been a fraction of its 

current size at the time the case was decided, the sales 

transactions which took place between Bellas Hess and its 

Illinois customers clearly required reliance on Illinois 

financial institutions. The dissent found this 

significant in terms of meeting the sufficient nexus 

test, but clearly the majority did not. 

Furthermore, defendantS""" ~nte~ that ... 
International Shoe company vs. Washington, 326 u.S. 310 

(1945), stands for the proposition that the test for 

minimum contacts is or should be interchangeable with the 

test for sufficient ne~us.~ court finds that this 

conclusion or reading of International Shoe is erroneous. 

Although the Court stated that the activities of the 

taxpayer in the taxing state subject it alike to taxatjon 

by the state and to suit to recover the tax, the Court's 

ruling was limited to the facts before it. Of course, 

the factors which are relevant a . pfto .. determination~ . 

minimum contacts may also be relevant tQ a determination 

of suffi9ient nexus. Nonetheless; the two doctrines are 

distinct. 

Defendants additionally argue that during the 

BRS-01030 
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short time prior to customer acceptance, the goods 

plaintiff's members shipped to California residents 

remain the property of the members. Defendants conclude 

that because this property enjoys california police and 

fire protection, plaintiff's members are receiving a 

benefit from the state which justifies imposition of use 

tax liability. The Court does not agree with this 

analysis. Title to the goods in question remains with 

the seller only where the sales are sales on approval 

pursuant to Uniform Commercial code Section 2-326. There 

is no evidence or facts before the Court indica~ing the 

sales by plaintiff's members are on approval. The 

general presumption runs against delivery to a customer 

being a sale on approval. Gold IN Plump Poultry, Inc. 

vs. Simmons Engineering Company, 805 Federal Second 1312 

(Eighth Circuit 1988). I~ any event, a ruling in favor 

of plaintiff on this motion would not preclude defendants 

from imposing a use tax against an out-of-state retailer 

who maintained property in this state. 

In sum, although defendantshave'r~ised a number 

of meritorious arguments as to why Nationa~ Be1la$ Hess 

should be reconsidered or'~eversed or mod~fied,: this 

CQurt feels it is ~till ~ound by it. Cpn~eguen~ly, th~ 

Court concludes that in th~ absence of ~ 9learly 

distinguishing feature, defendants cannot'.lawfully 
' 
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require plaintiff's members to collect and remit a use 

tax on sales to California customers solely on the basis 

that those members maintain substantial and recurring 

solicitations and sales to california customers and 

accept credit cards issued by California financial 

institutions. Accordingly, the Court is compelled to 

grant plaintiff's motion for summary judgment and does do 

so hereby and denies defendants' cross-motion for summary 

judgment. 

MR. ISAACSON: The only question I have, since 

summary judgment is being entered, it resolves all the 

issues in the case, is jUdgment also being entered in 

plaintiff's favor? 

THE COURT: That follows the granting of the 

motion for summary judgment. 

Also, the affidavit of stephen cle,g filed on 

behalf of plaintiff on June 21, 1991, is stricken. 

---000--
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CERTIFICATE OF COURT REPORTER 

--000-

I, JANE E. BEAUCHAMP, Official Raporter, 

certify that the foregoing pages constitute a true and 

correct transcript of the testimony contained therein as 

reported by me and thereafter reduced to typewriting to 

tha bast of my ability. 

July 2, 1991. 
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! 
II 

I am a 

age and not 

DECLARATION OF MAILING 

(CCP section l013a(3) 


citizen of the united states, over eighteen years of 

a party to the within action. My business address 

is 555 Capitol Mall, 10th Floor, Sacramento, California, 95814. 

I am readily familiar with my employer's practice for the 

collection and processing of correspondence for mailing with the 

United States Postal service that same day in the ordinary 

course of business. On July 8, 1991 I served the following: 

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY ~UDGMENT by 

placing a copy thereof in a sealed envelope with postage fully 

prepaid thereon for collection and mailing on that date 
I 

I following ordinary business practices addressed as follows: 

Steven J. Green, Esq. 

Office of the Attorney Genoral 

Post Office Box 944255 

sacramento, California 94244-2550 


I declare under penalty of perjury that the foregoing is 

true and correct. 

California. 

Executed on July 8, 1991 at Sacramento, 
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VIA PAX 55.!!-31}:.2929 

May 29, 2007 

Mr. Albin C. XocJi 

tlo Ctll'Jie TOOJlllJ,)' 

Muni&:rvkea LLC 

SllDc:ast Lane 

EJ Dorado Hills, CA 


lle: Df!timy QlUigations ofln!m!!.!t Rotpilers 

Dear Mr. KodI.: 

My name is Susan RusseU. and I B1Il & cot'JlOl'8Ie II1:ttInI.8)' with 1Oyears' ~worldD& wllh companies 
'!bat mako sakis to CODSUIIlDl'S III1d adieu via tho mt.anx:t. For. Dumber ofyews 1was cmplo)'cd tIS ~c: 
Geaeral Colmsol ofSears, Roebuck & Co. whir;b baa at Icaat ~ subs.idiarr c:ogagtd in making intcmct 
~~. . 

You havo asked whit dtlivory obligaliol1lbe imIImc: mdnslry ~ atcepII blmaking sales via the 
intomet. For exampJc. does lie delivery obligation tt:tm.iDate upall ~ia comDlOJI. ()8trier from. 
storap t'Al:i1ihc5 to tho GDStomer or do they typbUy C01ItiDne to he te5pOIlIible fur and own the goo<k 
shipped wtiI after actual defwery to the customer occurs? 

My elt))eriem::e is that the mattefpJace demands 1hat mtemet retailm remain responsible for the goods that 
tbl')' ship until after actual ddiwry lO Ihe purc:hascr. 'Ibis because mta'Dct purcbasers are DOt willing to 
purchase &om website$ before they actUally em see the goods being purobascd to make sw-e tho)' fit their 
IJTder$. This indll$try pnlCtioe has helped make Internet sell.lng more andmore successfu1. 

.Qflcn people expm~with iDtmlet scUm, will refer to Jb.1s pslICtk;c &5 ae1lillg "roB dostlnatlOll,~~VQI 
thouj;h no IIlJCb llD\(lJllgo i5 ,-ted 011 the website; because in business U:JmS, that is what their lIhipp.ing IlIUI 
delivery respansibili9' is. . 

y OIII'S very truly, 

~P1~ 
,Susau RllSseU 
Medline, lnc. 
Director ofTax and lnsuram;lI. 
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Report for MunlServices l.1C and dIe.AttcJrneyP) Repmendac MuniServftes. u.c 

Prepared by Palridt A. Scholten, Ph.. D. 


Date: Sundat. July15, 21107 


1. 	 introductions 
In tI'liE report I witt discuss I brief history oftraditional retail markets, the different 
type of retlllintemet entities along with their pros and cons, and various internal 
functional areas required to operate and maintain a successful mail Internet 
bu$iness. The discussion then moves to de5crtblng the legel and contractus I formats 
utilized to transfer ownership of goods In retail Internet gtJods markets. 

2. RetaI tntemet Business StructUres and Jntem.t Openrtians 
Z.J TIVIIdItIonttI Rt:tvIIMtnIatt 8tJdgmrmd 

This bacqround informatiOn helps set the stage for the Mlutlon of how tD run iI 
successtullnternet retail operation. SImilar Issues that faced retailers in thQ 1870'5 

and 1900"5 are cropping up again as the Internet ~ha",es the retail landscape. 

Tradltional means fur retaJIe~ to ~. their products was by renting or purchasing 
property where the physical entity (retad outlet) would reside and consUmer:! would 
visit the outlet, Inspect the goods' various characteristics and dedde 'to purchase or 
not. The geographic reach of these traditional retail outlets was limited tD 
t::OnaUtners In the surrounding areas. To broaden Its consumer base~ traditiOnal 
retailers had to rent or purchase additiOnal propertY to set up another outlet. Not 
onJv was this costty. but m,,,a,~ ,eographlcally.dlsperate entities could prove to 
be problematic. 

The traditional r~ail model confeD both toSt$ and benefits to tDnsumer$. On the 
benefit side, consumers could visit the entlly and inspec;t the ,Dads prior to.mclking 
a purchase dedslon. Addltionally~ consumers could establish relationships with th@ 

store owners and other Individuals working at the retai outlet. Thus, a trust 
relationshIP was built over time between the reta"_ and consumer. Consumers, 
however, incurred search costs each rime they visited the retaUer. This co« Might 
c:ome In t~ form of "shoe leather" costs (the explicit cost of travel to and from the 
physical outlet - sud1 3S gas Of'the bottoms ofone's shoe). ~re is also an implicit 
cost of the time it taes a consumer lwav from ott)er activities. . 

In 1872. Aaron Montgomery Ward established the first mail-order retal1 busin~. 
Ward's stratelY was important for severa' rta$Ons. first, creilting a mail-order :mall 
operation permitted a retailer to reach ~rs In remote geographic areas; 
without fncurrinc the fixed costs of setting up II retail outlet in each location. : 
Second. It r:educed consumers' .search costs since consumers could simplvthurpb 
throueh the cataJOIue to find the Item they wanted to p\lrehase- SetHng up a Jpr,&<
stale retall:operatlon required tDat retalJ outklts be pJaced throughout the United 
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States. lhe cost of creating iJ maif.:-order retail business, however, was tl'iat the 
consumer had to trust that the retaJIer would deliver tht promised l(ems once 
transfer of payment had occur~. In addition. mafJ-order retailers had to make a 

.	cost-benefJt 8fl4I1y$Is ofwhfch Items to include in a catalogue. That Is, only a subset 
of products could be adWirtiHd in a catalogue. 

Ward's Initial sua;a$$ was modest at best and faced sfJnificant opposition from riYal 
local retailers In Nra' areas. Part of Ward's success WlS blsed on an IMCNirtive and 
(st the time) unprecedented c:ompany policy that save ton5Umel"$ ~ "Siltisf8ction 

BUBTantee Of your monev back: Since consumers shoppinC via catalogue could only 
see II picture and Written descriptiOn of an item, and not physicaly inspect it, 
MontUOmery Ward's satisfaction luarantee porJCV was an im.sral part of ,linin! 
consumers' trust and Its early success In the catalogue business. After a couple of 
decade, ~nd faefng sfgnIftcant competftlon from Its rIYal Sears, Roebudc and 
Company, Ward declded to open 8 retail ~ in ChicagO and ottmr outl~ 
followed. 

ThIs brtef, history se\$ the stage for how competition on the Internet has evolved and 
will eVCllve In the future. Whlla tile les:son from the MontJOmlllry Ward-Sears 
Roebuck (1Va1ry suaests thlt retaUers with a muttKhlnnel distribution networt wilt 
prevail, there Bre several reasons tD expect an equilibrium to prevail consisting of a 
combination of Intemet-only retailers and hybrid retailers that have both an 
Internet operation combined with one or more physica~ traditional retaif outleu. 
More importantly, howeIrer, the stoty UlUstnrtes the long-tlme origin oftile JTloney
bacIc guarantee that Is prevalent in today's retail Internet bUSIness. lhl$ pOlicy 
iRustrates 8 IO"l-titandlng tradition, and the IiUbseq1!ent !IIIpl framework. among 
retailers that true ownership Is net final untU after taking possession ofthe good. 
Indel!d, true transfer'" ownership DnIy takes place lifter a periOd e)(tendins beyond 
physical possession of the Item. 

2.2 Key RetlJillntemet"I"..Stnn:trIteS 
There are tWo broad struetures available to retailers usIng the InterrMtt as a 
distributio~ channel. The ftrst type of structure is a "'pure-p)ay'" Internet retailer. This 
type at r~ler only dIstributes ioOd:s over the Internet. It doe$ not have a physical 
lotation wbere con~ can CO to browse and inspec.t goods prior ~ purchc#ing 
them. Instead, pure-play Internet retailers have s virtual "stD",front"·wheJelt 
dispiavs p~sk;al and WTit.ttn dt$aipt1on$ of each of Its products on jtI; web5it~. 
Once the main website is set up, maintenance of the product ipformatlon on t~e 
website is ilS simple., the ..... Information contained In II database to which .the 
web$ite Is Dnked. Instead or havinl a phVS1ca1 location for c;onsumers to visit, the 
pure-play r.tailer only needs iJ Wlrehouse to $tore ;tnd ship gOods. The obviou's 

advantage is (ower overh~d costs to operate a physical facility that is appealir;, to 
cOl'lsumers: and not hiM", to ltll'lPJov a trained !ales foree. On 1:~ other hand, it may 

,.'2 
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be necessary for the pure-play retafler to bin: the professions' services of a web 
design company. 

Ttte second entity structure utilized by retailers distrlbutinc goods via the internet is 
a hybrid retailer that hB5 hath one or more physical retail out/Gts and a "irtual 
stOfefront. while this strUcture Is certainly more costIv on many dimensions (cost of 
matntalnln, several Jocationsl sales staff, cost ofa web design firm or dMsfon)., the 
cost of melntaining this type of structure may be offset by the benefit., dependJn8 on 
the retailers' strateey. 

There are several thincs to consider In sel9cting i1 busin8$S srructure. The buslness~ 
structure decIsion impacts the retailers' cost strudure. Based on a cost structure. a 
reta1ter can select a strategy mmost effectively compete in the ITIdtktt. 

2.3 Intemol OplH'tllJoru 
2.3.1 Managem~nt Team 

Retail Internet lI'IarIceU are extremely competitive and the nr.lnagement 
team Is responsible for creaifnl thecompany vision and ensurinl that the 
other functional areas of the company are exewtins that VISiOn. Given ~he 
dynamic nature of these markets, the management team must respond 
qlJlckly to changes In the martet. 

2.3.2 Moltttting Dtlpartmttnt 
Sua:essfullarsHCale Internet reDi1e1'$ have a multi-faceted markfling 
department. The functional areas aSSOCiated wtrh the team are merchandise 
selectJoni plicinc and promotional actIVItIes; general poBey selection such as 
credit por.ties, return policy, et c:etera; ensurmgthatthe virtual store Is Elasy 
to navlpte and ha.s the psychological attributes that are comfortfng to , 
consumers; providlnc yisual itn_,es and written descrtptlOns of the products; 
researching the dernosr1phlc cbaracteristlcs of Its primary consumers; and 
executing and managlng the company image and vision created by the ' 
management team. " 

Product Iifecycle for many products sold on the Internet are relatIvely short. 
That means a team of individuals have to be constantlY-managing the . 
inventory ofaxlstfng products by adjusting prices and monitor"in. : 
co~petitors' prldnS activities. In addition. a worldwide team of buyers Fmve 
to ~J'a$tMtlV be looking for new products and negotiatjng wittl vendo~ 

2..3.3 Jnv~tD"I and Wa~hDt.lSe Management Engineers 
A team of engineers Is nacessary to design and mainteir'l an Inventory rontroJ 
system. Effec.tl¥ely and efficiently running,8 lBrse-scale;oper.ltion req\llres , 
reaHime intelHgent information process warehOU.$e an,d inve~tory syst~m . 
thai automates and contro's all aspects of the warehouse. Thl!j system ymul~ 

t ' 
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inform consumers whether tile product of Interest Is available prior to 
purchasing. If properly managed, such :I system would also minimize 
inventory requlrem&ntS by automatically flaaing restoekins when it reached 
a defined threshold. 

Warehouse design to acwmmodate a real-time Intelligent system is 
extremely important. For inManee,-once consumers initiate an order via the 
website, an autQmated warehouse system wli have material handling 
equipment In place to know where tim product is located In the Inventory 
racks, be able to retrkM the product, padcqe and place a shipping label on 
the product to be shIpped out with the next deHvery. This procen can 
happen anytime of the day with mln1m;;r1 manuaf labor. Howeyer~ a ~al1'I of 
engineers are required to davafop and maintain sIKh an intriC:ate SV$tem. Tile 
ability to automate this fnvtntory and dlstrlbtmon systems has adramatic 
Impact on an organization's efftdancy and profltabUlty. 

2.3.4 	 ITDepartment 
The IT department Is the lubrIcant 'Chat makes the marketing Ired real-time 
inteligent system in the warehousefunctJon smoothly. The rnarketingand 
.nveutory i",rormatiol'l tentent res1de In databases, which Is stored and 
managed on servers. lbese serYers could be either owned by the retaUer Dr 

leased ,pace managed and operated by an Internet hostlng company. 

This team of individuals takes the marketina content - like!! di,ital photoS and 
product descriptions - to creale a database of products and ensures that it is 
properly displayed on the relaller"s website. In addftion, this team develops 
and maintains the Imlcase with the warehouse so that consumers know 
whether the product is available or when the Inventory needs to be 
restocked. 

Internet security is the root of all .nternet retailers business. The IT 
department is ensurinathat the shoppma environment 15 secure for : 
consumers 50 that per!Oll8llpformatlon!U.e. credit card information) is.:not 
disseminated to unauthoc1tRd tndfYidIJ'aIS.lhe Mchnolqsy raquil'Clld to : 
malhtaln this ilSpet;t of the business is constantly being chansect end . 
uJHtated. Security ~aches could ruin can Internet retaifer's reputation ~nd 
business.. 	 ; 

2.3.5 	 Oilier Information perfDinlng to the f8/clency ofInternal ap.ratfons 
The close linkages between the Internal functional areas reqll're. that each 
dep.artment work closely with on. another. Therefore. :OPera~lng a large
$ca~ retaillntemet busines5ls most efficlenUy Dpenrt~d with atl of the~ 
fu~ionai areas in the same reoIraphlc location. ; 
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11. Standard I.epN and ContriJetuai Format for Ownership Transfer In ReaD Internat 
Markets 
In many ways transfer of ownership of Items in retail Internet markets parallels that of 
the mail-order catalC/lue market. Consumers find a product they want to purchase. 
OnCe the consumer has made a pun:ha,e ded$$on they can Inform the re'Cai1er of their 
Morde~ decisiOn by providinc prod\.Ict and payment information oyer a secure Internet 

conneafOn. 1 When an order Is communicated to an Intemet retailer over a secure 
Internet amnectfon. the retliler wi. send an automated etnail confirm,tion that 
provides essential information about the purchase. The mailer ships the Item and 
ownership is transferred when th.e consumer receives 11 the biB of sale or receipt and 2) 
the physlcsl item. 

AccordIng to the federal Trade CommiSSIOn's (FTC) Facts for Consumers' Guide "Billed 
fof" Merchandise You Never Received? Henrs What To Do'" the company Is obDaated to 
ship an otder with the time .stated In an advertisement. In ~ftaJmstanceswhere no 
de'lvery tlme is promised, the retailer has up to 30 days after receiving the order to 
process and ship the Item. AccordiOlJ to the FTC Facts for consumers' Guide, the one 
exception to this rule is that "'rf a tXNnPanV.cfoe.sn't promise ashipping time, and you are 
applyins tot credit to pay for your purchase, the company has 50 days to ship after 
receIVIng your order." 

Ac:c:ording to the FTC Facts for Consomers' Guide "'The CooJlns-Off Rule: When and How 
to cancel iI Sale" when COIl$umers purchases an Item from a store's permanent physical 
location they may not De able to return a pr'e\IiOusly purchased Item. However, when 
wnsumeJ1 purr;ha$e 1t8m$ at a loattion other thorn the seller's- permanent place of 
business, The COollnz-Off Rule extends your ri,ht 'to cancel an or~r for ~ full refund 
extends until midnight of the third business day after the sale. . 

Internet retailers often h~ .. more hbtral return polley than that permitted und~r the 
FTC's COolinl·Off Rule. AsamPIina of online retailers nlVSBled that items could be 
returned to seller between 10 to 30 days on most items.2 

6Miag.~ ~l1 '5:!2..()Q7
Patrick A. Scholten Date . 

1m 1996, the United Stat. ConP1lll8lonalBwlBIll otfittr t.Cmduaec/ *!tud~ eMIlMt ~'" &kictrohie Me:hods 
for MaltinC RetilP Ptlymenu," th:on: d1scussestheibrms at pavmenl being accepted by onUne (and other) retailers. 
lSome item. liTe not retc.nable. . -; 
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FTC Facts for Consumers "The CooJi,..off Rule: Wben and Haw to cancela Sale" 

"Internet Sales Tax Fairness.'" The Hometown Advantage! RGvlvil')8 l.oCally OWned 
Business: http://www ... fJ..!J.rulcs.orsl!ttlU/ipttaX2.html 

Montgomery Ward, from Wiklpedfa: http:UQn.wtldl?edla.org[wJkilMontgomerv Ward 

 4. Referenc:es 
Federation ofTax Atlmini&1r.ators:Stite Sales Tax Rates: 

httPjl!www.taxadmin.orgIWl1ltt.sales.trtml 


FTC r-:Bcts for Consumers "Blfled fQf Merchandise You Never Rec:elved" Harels What To 
Do" 
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Ordarod by: 

SanoroJ Heuer 

USA USA 

Thank you for shopping III 

Didn" receive your entt... order? 

You may receIve your orct8r In separate shipmen Is. If your Mike order did not arrive in this ShIpment. you 

can track the SllltU5 of your 0Tde-r al ~. .comftri:lcking. 


Queatlona .boil,..~ .... 
Call us at 1-80d:986=l1546~ or vr~t our WOD site at WW'W. .com. We're happy 10 answer YUur Questions, 
and we're commlttod 10 mekillg,YOur shopping experience easy and pleasant 

Want to make' ,..tum? 

on a separole lJheol 
If you are nol slitlefled wHh your order, please refer to the Returns Information on the back ollhis invoice or 
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Returns Information 

Your complete salislaclion IS our number one priority. If any item you order rrom us does not meet your 

expectations, simply relurn illo us by one of the methods described below. 


To Return an Item to a Store 
1. 	 Take the item with aU onginal packaoing and accessories, plus the invoice (Including this sh&et) to the 

Customer Service Desk at your local 

2 An associate will issue a credit to the original Clad!l card Of provide a Btore crfldiL 


Please nole: computer hardware and components must be returned by mail. Simply use the provided 
return label and lollow lhe instructions for returning items by mail. 

To Return an Item by Mail 
1. Fill oul the Reason for Return section below. 
2. 	Box the item securely. Enclose the invoice (including this sheet), pluS all original packaging and 


accessories. 

3. Use the provided prepaid relurn label and ship via U.S, Postal Ssrviee (USPS), 
4. 	We will issue a credit 10 the original credit card, Please allow two billing cycles for the erodit to appear on 

Ihe credit card's printe£l statement 

Roason tor 

Toi help us.Ja 


Ctuiii .•. 
-Wron' ' 
-	 Wr6ng:sJz& 

Other Return Details 
• Store Gift Cards (shopping cards) are not returnable or refundable, 

• For oversize or perishat)Je ilems. please can our Help Desk at 1-80()' for assistance . 


.. We cannot accept mail returns 01 items purChased in s10res or 


• l! 	you were sent an incom~ct, damaged or dofeclive product, we will Issue credit for any applicable 

shipping anogift wrapprng charges . 

.. 	COs, DVOs. audiotapes, videotapes. video £JamUlr. and comput~r software must be returned 


unopened within 45 days of receipt 


• 	800ks muSI be returned unused and unmarked wlthm 45 days of receipt 
• 	Computor harclware and components must be returned with any Included software wIthin 15 days of 

receIpt Olher electronics !lems must be returned within 90 days of reC6ipL 

Exchange 'nformation > 

To e){change an item by mail, please fill oul the two lines below, indicating the It&m you are returnIng and the 
fleW item YOll woul£l like senl Enclose thiS Information wilh your return. Please be all IIpeclllc as pOSSible when 
oescnbing the new item. For example. give the item name, color, size, ale, 

T/'Ie item returned will be credilod to the original credit card and the new Item(s) will De charged to the same 
card. Gift ilems are not exchangeable by mai!' If returned. they will be crediled to the original credit card. 
SllIPptny charges for the returned item are not refundable and shipping will be charged for Ihe new ilam(s) 

lIoms to,S&,Ex 

Itef!l. R,8Wt'~~fi: 
New Iter.~gl?~s.c 

Thank you for shopping at .com. We look forward to $ervlng you In the futurel 
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Problems With Your Order - Ordering· Help - Page) of2 

l-Iome J ~o.ur AcCOU(lt I fi ~rl I 11Jj!tlc .Q.wtlr. 
Reg\$Y I ~t:>!'1 List I Gb 

Hello Sandra Heuer! S 

; ElilClionicr.: MoviO$ I .Mlr.~?c I nooh/; Toys I Boby Jowa1rv I S~orls 
< .- ... - ••••• _.' -.- - - •• "'--- ,~. -"'-'-. -----~ _ .. 

Fot' "If. Haml.! ICardone. Pallc PliolCttcnlllr IVidon Gamos Appo!ill Il..tl:llllUIPworS Phannacy 

P Search IHelp :::1 for: 

YOI.I are here: Home Page) tl~lp ) o~erfltg ) Problems With Your Order 

More Help: OrderingProblems With Your Order 
Go tp.Ij~JP-III..illn.J2ltil.!!! 

AfI I~rn J.s MIs~f1g My OrQ§f 'p'ictll't Arrive §R.to Qrdering main p 

~Il j.tt!lll) Is .QilJlllIQ!'...ct~l Qefec:tlv.t: 

An Item Is Missing 

Sametlmes because of varyIng Item avallablUty and warehouse locations, you may 

recelYe more than one shIpment when you place an order with multtple Items. We will 

not charge you extra for spUt shipments. The invoice you receive with your order will tell 

you which Items have been shipped separately. If you stili have Questions about Items 

missing from your order, please ~onl:jl~t u~ and one of our knowledgeable Customer 

Service Associates wJlI be happy to help you. 


~ee. mpr.e.on..o.ur.$l:llpplng ~oncy• 

:r9P. ot.~gE: 

My Order Didn't Arrive 

Ordm shipped through our Priority and Express shipping options can be tracked on our 

stlipplng carrierS Web sites. If you wish to track an order, go to Ir.~Ij:_~ )'Q~r 9r~.ers. 

We're sorry, but orders shipped by the Standard option cannot be tracked door to door. 

If you stili ha\le questions about an order that has not arrived, please contact U!j and one 

of our knowledgeable Customer Service Associates will be happy to help you. 


Sqe m9r~..91\ PP( Sblp.p)ng Tlm.es. 

JPIl..oJ. Page 

An lIem Is Damaged or Dflfectiye 
We are oommltted to your total Shopping satlSfactlon. If an Item you receive from 

.com does not meet your expectations, SImply return It to us. Most merchandise 

can De returned to 1\ store 01 by mall within 90 days or delivery. See Ol.!r Return~)~Q.W;Y. 


fRe .fl)gI!tiC!lJS. 


GIrt wrapping charges (If any) are not refundable. Shipping charges are not refundable 
except If you were sent an Incorred, damaged or defective product. 

Top ql.Pilge 

........... ~ ..... ,.~ ......... * ,.' ....... ............ • - ...... --~ ........~-II>.-- ........................ ... , .... ,...... "' ...... , ..• 


00 you have questions? 

Please $:Ql)t~c.t .~. and a knowledgeable Customer Service ASSOCIate will help you• 


We're oappy to serve you 24 hoUfS a day, 7 days a weekI 


BRS-00986 
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R~turns Policy - Shipping and Returns· Shipping Costs &. Times - Shipping and Returns ... Page J of 3 

~t I ~ ~~~t ,(!MI.•On'!.;:! 

R~~ttv I ~li.tI Ust I {ilf 

Hello Sandra Heue.r! S 

EloclFonic~ I Mcw!n:; I MUE!r: I /.locks . loy!: ll::t y owo.ry i SJlortt Dllpor'l1I-- ........ ----.r---~ ...,---.,-----...-_______·.-_____~----,-- . 

fortho Homo Gardona-poll!)i PnotnCcn/€I!' I VianI) GClmo~ 4JlP"r,,~ Giiu,Sflt:>wlll'$ (lhan»acy - mStOTf 

P Searcb IHelp iJ for: I 
You are here: HQ.I.1l.e j'jlg,1? ' 1l~lp > ~h.lpp!ng and.. Rlttlll'l1S ) Shlp'plng ,Cos~ Ii 'l]u.l~ , Shlppl/'l!l.J!l.d .R~l.U:Wi > Returns Po 

More Help: ShippingReturns Policy 
~t.Q tiellUn..I!!n. pa9!: 

YOIJI' complete shopping satisroction is our number one priority. 	 en. 10 Ship.P-i.ruJ..Dnd.Rf 
IIUUD..p"8ge.

If an Item you ordered !'Tom .com does not meet your expectations, simply return 

It either to II store or by mall within 90 days of receiving It, unless otherwise noted 

below. Related Topics 


Tq ~tjJm til. Item tQ a. 5k!r~ Beturn.<; GuJpt:llnes by Q.~J)ilrtment PJ:opJAms lI.V.lth.l:ouU:) 

RIlWID.!t Ex~pjlJ:!l.l~ 	 .c.r.e<llt for GlftRet\lrns 

~al'!ge.$ liMI' 
Enter ZIP code to I~;'
nnd a store near • 


To Return an Item to a Store you • 

• 	 Take the Item, Involcp Rntl all original packaging and accessories to Customer 


Service at your local • 

.. 	For all payment methods except Bill Me Later®, an assocate will Issue an ZIP Code: 


immediate credit to the original payment method or provide a store credit for tile 
 .,
cost of the Item and the sales tax, Ifapplicable. 

.. 	For an Item p;>1d for wltll BI/I Me later, an aSSOCIate can Issue store credit· In the 

form of a ' Shopping card or a caw refund. Then you receive a bill from 

Bill Me later and submit payment to Bill Me later. 


[tewrn "n.Item by ~aJ! 

TO!1..9f.l'.1lge 


..... ~ ................................................................................................................................. , 


Returns Guid&lInes by Department 

All merchandise purChllsed from .com may be returned either to j) store or by 

mall wJthln 9D days of receiving It, unless otherwise noted below. Additional 

guidelines are al.so noted below. 


APPAREL, SHOES' &. ACCESSORIES 

• 	 All apparel, shoes and accessories items: 90 days with receIpt lind 

merchandise must be unworn, with tlc,kets attached, and occompanled by the 

origInal pad( list/Invoice. 


800KS, MOVIES Ie VIDEO GAMES 

• CDs, OYOs, audiotapes, videotapes and video games: Must be returned 
unopened. 


.. Books: Milst be returned unused and unmarked. 


eU:CTRONICS 

'.~. ,1..---". • •••• ', ~ .. ~I_ ... 1._~ .. I .. ___I\ ..... A_""I\CI:A O.~....... '~_I\.r""\'-.l 'nt: ...... 1"C'I:. 
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Relurns Policy - Shipping and Returns - Shipping Costs &. Times - Shippipg and Returns ... Page 2 of 3 

• 	 Computer hardware: Must be returned with any Induded software within 1S 

days of receipt. 


• 	 Computer components and computer accessories: Must be returned within 

45 days at receipt. 


• 	 Computer software; Must be returned unopened. 
• 	 Camcorders and digital cameras: Must be returned within 30 days of receipt. 

GIFTS 

• 	 Electronic and plastic gift cards: Not returnable or refundable for cash, except 

In states where requlJ'l!d by law. 


• 	 Perishables: Jtems such as nowers and food may be returned to II 

store or by calling CWtomer Service at 1·800-966-6546. Cannot be returned by 

malt. 


HOME S. GARDEN 

'f Custom window blinds: Please see retlJn)s f.PL1.IloQlM~ 
.. 	 Mattresses: May be retumed to II store or by Freight shipping. Under some 


clrc:ummnces, you may be charged for return shipping. To return an Item by 

Freight, call CustomerServlc:e.t 1-800-966-6546. They Will also be able to 

Intorm you of any return shIppIng costs. 


.. 	GiiU~powered items: Indudlng but not limited to lawn mowers and pressure 

WiiUhers. Canno.t be relurned by mall, due to carrier restrictions. Must be returned 

to l) store completely emptted of any flammable "quid (gas, 0/1). 


MUSIC 

.. CDs and OVDs: Must be returned unopened. 

.• MusIc downloads; cannot be returned. All sales are final and aD charges from 


those sales are nonl1!funcJable, except as otherwise stilted In the Musil:. ~~nIO:l!ds 

"(errns of 5ervtce. 

PHARMACY 

... 	 Diabetic supplies: Cannot be returned. All sales are final. Please CtIntact the 

manulaCturer I' you have any questions regarding defectIVe Items. Check your 

pilckage for the manufacturer's name and contact Information. 


TIRES 

.. TIres: Tires shipped to a store lor pick-up must be retumed to II 

store and cannot be returned or exchanged by mall. 


TOYS, SPORTS S. FITNESS 

.• 	Oversize table games and trosdmills: May be returned to a store or by Freight 

shipping. Under some dlcumstances, you may be charged for return shipping. To 

return an Item by Freight, call Customer Sentlce lit l-800-966-6546. Tbey will 

also be able to Inform you of any retum shIpping costs . 


•• 	 Autographed Sports Memorabilia: Must be returned with the Included 

Certlficate of Authenlldty. 


,TOp QtPage 

.. " , .... ~ t ~ ...... _ .......... ,." t ........... _ ~~ " .. ". _.,. ...... '" ..... ,. f .... ~ ...... " ...... ~ ..... ~ .. " ..... , p •• tII ............ " ..... '" ~ 


Returns ExceptIons 
• 	 Oversbtll! items; Some heavy or large Items that lire Identified as oversize on 


tlleir Item pages may be returned to a store or by Freight shipping. Under some 

circumstances, you may be charged for return shipping. To retum an Item by 


l?nOnnnl\ 
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Freight, call Customer Service at 1-000-966-65"6. They will also be able to 

Inform you of any return shipping costs. 


• 	 Jt you were sent an incorrect, dDmaged or defective prDduct.. we will Issue a 

credit for any applicable shippIng and glft-wrnpping charges. 


Credit for Gift Returns 
• 	 Returning a gift to a store: An Associate wllllss!)e an Immediate credIt 


to the original payment method or provide a store credit for the cost of the Item 

and the sales tBl, If applIcable. 


• 	 Returning a gIlt by mall: The cost ot the Item Bnd the sales tax, If Dppllcable, will 

be aedlted to the ortglnal payment method when we receIve the Item. 


Excbanges 

To exchange an Item by mill!, nil out "Items to Be ExdJanged" on the back of our 

tnvolce, Indicating the Item you are returnIng and the new ltemes) you want sent. Please 

be- itS specific as possible when desalblng tne new Item. For example, give the Item 

name, wlor, sI%e, and so on. Then enclose the Invoice with your return. 


The Item returned will be credited to the original pllyment method and the new Item(s) 

wUI be charged to the same payment method. ShippIng charges for the returned item 

are not refundable. Shipping will be charged for J:he new Item(s) sent. 


A gIft you receIved Is not exchangeable by mall. If you return a gIft by mall, the cost of 
the Item and the sales tall, If applicable, will be credited to the original peyment method 
wilen we receive the Item. 

lop of Page 

Do VOLI have questions? 

Please C:OJ'ltact us, and a knowledgeable Customer Service Associate will help you. 


We're happy to serve you 24 hours II day, 7 days a week! 


~pntinue .sl)oppl('l9 on .com 

Get the Wire Email, with fit.., l.,e.arn more abO! 
the latest RollbacitS & sDvings. I other newsletters 

Your email addre55wlllneverbesoldtoilthlrdparty.SeeourPrlv~tcY.PRljJ;Y. 

Ordering /'Ielp Shipping & Returns Help store Help Stili Have Questions?
•!(lIQs.ypur QrIl¢1S • SI~llp'lng CU!lts. /!I.T~ • f.i/ld B Store • Q!'I.U!le Customer.~!!!l£~ 
, QlI~.About Your • Our .Retwn f'pIlcY . ·.St9r~I!.lJo • ~r.QOlI~ ~h Info 

Qn1!:t' • Retum lin Item • S!!fJd Store Feedbllck • MSPS 


Sealr,I,ty Ii. ~l1vacy Terms ,ot use CredIt Q"ds Join QIIr..AmUi\t!:.~l?9rllrn Site ~ir~.c.torY 
Stp(e Finder Jlboul .COOl (a~ers .111. __,.... ~·WJTI As,$o.c'iit.!l~ 

drpwOO3. .com null/'lIll.IIIg/COUllog.gsp Cll\'/!'fjOIj' ill: )2051>4 pilth: 0:5436: J19~44 :119:'J ~t:J1 <:I~'14:l20S64 

I?nonoo~ 
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Shiprmmt Summary 
Ordorod by: R.ce/ved by: 

SenOra Heuer SanDra Hauer 
6669 Giannini ct. 2551 San Ramon Valley 81.1:207 
Castro Valley, CA 94552 San Ramon, GA 94SR3 
USA USA 

b 

nit Price : Amount 
$19.95 ~19.95 

09fQ6102 

738338284 Immy Noutron 

Subtotal $19.95 

.~~~,; 6.88 

Tax Hl4 


Total $28.47 


Thank you for shopping .t ,eoml 

Didn't ree.lve YQur .mire onMr? 

You may receive your'orct8TIn separate shipments. If your snlira ordar dId not amve in Ihls stllpmen!. you 

can track the status of your ordeN' al WNw. .comftr~cking. 


Question• • boil yCfir ~ '.... 

Call us at 1-80d:9s6~546. or vhtn our Wob site at www..com. We're happy 10 answer your questians, 

and we're commlttQd 10 meking }'Our shopping experience easy and pleasant 


Want to make. ,..tiWrt7 
If you are 1'101 satisfied with your ordor, please refer to the Returns Informalion on lhe: back 01 this invoice or 
on a sepal:l}te shoot 

j. 
I 
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Email: psclwlten@bentlri.edu 
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BEFORE THE CALIFORNIA STATE BOARD OF EQUALIZATION 


450 N STREET 


SACRAMENTO, CALIFORNIA 


REPORTER'S TRANSCRIPT 


MAY 30, 2012 


---000--

PUBLIC HEARINGS 

F1 PROPOSED ADOPTION OF AMENDMENTS TO REGULATION 1684, 

COLLECTION OF USE TAX BY RETAILERS 

---000--

REPORTED BY: Kathleen Skidgel 

CSR NO. 9039 
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450 N STREET 

SACRAMENTO, IFORNIA 

MAY 30, 2012 

---000--

MR. HORTON: Ms. Richmond, next item. 

MS. RICHMOND: Our next item is F, Public 

l 

Our first public hearing is , P sed 

Adoption of Amendments to Regul ion 1684, llection of 

Use Tax by tailers. 

HORTON: Okay. 

Members, Mr. Brad Heller, t tax counsel, 

will, uh, rt out on this matter. 

Prior to reporting, I would just ask that, 

uh - we several witnesses. I would ask that they 

come rwa uh, and have a seat at 

Mr. Alberto Torrico, attorney r the City of 

I re -

MR. RUNNER: Not on this one. 

MS. MANDEL: That'd be r is one? 

MR. HORTON: Oh. Oops. Oops. rry. Okay. 

Not r is one. All right. 

Mr. Heller, it's all in your 

MR. HELLER: Perfect. k , Mr. Horton, 

or irman Horton. 

Uh, I'm Bradley Heller from t Board's Legal 

r t, as you mentioned. And I'm re to request 

t t Boa adopt the propos s to 

Electronically signed by Kathleen Skidgel (601·100-826-6264) 4a631582·535a-4aOO·8c80·d7fe57a5d335 
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Regulation 1684, Collection of Use Tax by Retailers. 

HORTON: Okay. 

MR. Uh, the proposed s make 

the re lation consistent with -

MR. ON: Thank you. 

MR. -- further clarify 

the s made to the definition of re iler 

enga in iness in California by Assembly Bill 155. 

Urn, in addition -- or I should in tion, 

I just to mention that, uh, the notice uh, the 

notice of p sed rulemaking has a typographical error 

that cates that the Board, uh -- the roved 

a publication of the proposed amendments i a C 

meeting in, uh, February 28th, 2011, and it s ld have 

said "2012." 

date is correct in the initial St ement of 

asons, we've posted a notice of correction on the 

Board's ite. And we are -- I'm noting it 

record as well y. And we've contacted OAL we 

underst we can go ahead and adopt the amendments if 

the s them today. 

I can also answer any questions you may or 

respond to ic comments, if you -

MS. L: Just quick question. 

Urn, so one-time certification, or it's goi to 

be annual ce ification? 

MR. The - for the, uh -- the ra 

clause? 

Electronically signed by Kathleen Skidgel (601-100-826-6264) 4a631582-535a-4aOO-8c80-d7fe57a5d335 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 27 

28 

6 

MS. S Right. 

MR. I believe t 's an annual 

certification. 

MS. So every t I 

MR. I have go ck. Let me rna 

sure. 

MS. Because last t when you came 

that I requested to review that. 

MR. It would -- let's see. 

MR. HORTON: Oh, okay. 

MR. Yeah, it's an annual 

certification. 

MS. EEL: So they to come back eve 

year to get it. 

MR. Correct. And I believe, as I 

mentioned the Business Taxes Committee meeting, 

the idea was so that -- to ire the retailers to 

actually ck on the people might be soli t 

business on ir behalf in Ii rnia on an annual 

basis, as opposed to just setti a contract in motion 

and never ng to check on t se, uh, acti ties ever 

again. 

MS. L: Okay. st, can you tell me one 

more time? 

MR. Oh, sure. t me recla 

MS . When they okay. 

MR. If it was just one 

certifi ion 

Electronically signed by Kathleen Skidgel (601.100·826-6264) 4a631582·535a-4aOO·8c80·d7fe57a5d335 
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MS. STEEL: Mm-hmm. 

MR. HELLER: -- then basically once there's a 

certification, the retailer would never have to check on 

any activities of the person who is -- who did that 

certification ever again. 

So let's pretend I have you give me a 

certification the minute we sign the contract. Well, 

then I never have to check on the activities that you 

actually are doing ever again. 

MS. STEEL: Okay. 

MR. HELLER: I could just rely on that 

certificate. 

MS. STEEL: Got it. Got it. Okay. 

MR. HELLER: Perfect. 

MR. HORTON: Okay. I ask that the witnesses 

introduce themselves for the record, and then, uh, make 

your presentation. 

---000--

FRAN MANCIA 

---000--

MR. MANCIA: Thank you, Mr. Chairman and 

Members. My name's Fran Mancia. I'm with MuniServices. 

Urn, I'd like to thank you for the opportunity 

to be here today. And I'm pleased to express our 

support to the amendments that are before you today, uh, 

for adoption. 

We are -- had the pleasure of being a part of 

the interested party process throughout. And, uh, I 

Electronically signed by Kathleen Skidgel (601-100-826-6264) 4a631582·535a-4aOO·8c80·d7fe57a5d335 
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1 thought it was a very positive and collabo ive ef rt. 

2 , MuniServices has worked wi local 

3 governments rover 30 years and we've alwa 

4 encoura d and supported efforts relat t 

S colle ion remittance of use taxes t are owed. 

6 And we also supported AB ISS during the legislat 

7 ss. 

8 , I just want to thank you 

9 clos , support the efforts to encourage tion 

10 of se s . 

11 k you. 

12 MR. HORTON; Thank you very much. 

13 . Koch, will you please int self 

14 for reco 

IS ---000--

16 AL KOCH 

17 ---000--

18 . KOCH; Uh, yes, Mr. Chairman. k you. 

19 name is Koch, urn, and I'm appear re 

20 today as a tax torney and member of the public. 

21 I k you for the opportunity to r 

22 on, uh, the proposed amendments to Re ation 

23 1684 whi I s fully. 

24 Staff s done an outstanding job in p ri 

2S to impleme fficult and very important legislation, 

26 AB ISS. I laud their outstanding effort in this 

27 regard. It's licated work and, uh, I think t y've, 

28 uh - y've yeoman work. I apologize r not 
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having been involved in the interested party proceedings 

earlier, but I have been otherwise occupied. 

Notwithstanding my approval of the draft, 

suggest that it could be improved somewhat, uh, if the 

Board Members would give serious consideration to adding 

a sentence at the end of proposed subdivision (b) (3) of 

Regulation 1684 to read as follows: 

"A retailer will be regarded as having a 

physical presence in California if it makes 

substantial sales to California purchasers that 

constitute sales on approval, within the 

meaning of Regulation 1628 (b) (3) (C) ." 

And that's an existing regulation that's been 

enforced 	for many years. 

Regulation 1628 (b) (3) (C) states: 

"When the sale is on approval, the sale 

does not occur until the purchaser accepts the 

property." 

Thus, the retailer still owns the property 

until the purchaser accepts it. Thus, if the property 

is shipped from out of state by a remote seller, uh, in 

a sale on approval, the remote seller still owns it when 

it is delivered in California. For a large retailer, 

this could create substantial nexus. 

Now, the addition of the proposed language does 

not purport to decide that anyone is making or has made 

sales on approval. Uh, it leaves that issue open for 

decision by the administrator in the first instance. 
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Uh, now I did attach some materials to a letter 

I forwarded to you yesterday which torney 

ral took sition that remote sellers were 

making, uh, sales on approval in litigation t took 

place in 1991. , I can go over se mate als if you 

would like me to, but I don't to take any more 

t , uh, than is necessary because I know you more 

ngs to do to y. 

I should also disclose there has en 

re litigation on what is a sale on approval, uh, 

t was before SBE in a local tax misallocation 

case in 2007. t case is the San isco 

rior Cou t my underst is, uh, t in 

its current pos re, the proposed, uh, statement of 

cision issued the judge in t case, uh, s 

ined to rule on that issue one way or the 0 r. 

So it's not really ly, uh, an 

an active matter. And in addition, in that case, uh, 

taxpayer t was in the juri ction that's 

involved in t case has moved. So there would no 

prospective , uh, from rom the prospect 

, regulation t you're consi ring today. 

If you any questions, I'd be happy to 

answer them. 

MR. HORTON: Uh, Members, I'm going to ask 

. Heller to re , uh, share his thoughts in t t 

re 

MR. Thank you, lrman Horton. 
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Urn, s f has looked , Mr. Koch's 

comments and all of the background material that 

submitted yeste y. And, essentially, we just -- we 

don't believe the additional amendments are 

necessary. And first reason s t we don't 

lieve that ere are - there s a considerable amount 

of sales on being made. that part of 

may have to I with our dif terpretations of 

what exactly is a e on approval. 

But, in general, uh, I Department s 

not believe refs extensive amount of sales on 

approval and may be a very I amount of sales 

on approval. cause it's essenti ly the situation 

where the reta ler truly ships property to 

customer where, if it's not a completed sale until e 

customer agrees everything meets their 

specifications or to put it loosely, and, urn, 

essentially 's just not a common business pra ice. 

Uh, second issue is, essentially, the way 

that the - way that the s ion's written n-

the current, uh, proposed s, it just lies 

to everyone wi a physical presence. So by doing s, 

we would really saying that presumption 

automatically ies to everyone who does a sale on 

approval and, refore, indi ing that we think 

those -- those, uh, retailers a substantial nexus 

with California are requi register to collect 

use tax. 
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And my understanding is, is that the Legal 

Department does not agree that a rson who just makes a 

sale on approval is necessarily s substantial nexus 

with the State of California and is required to 

register. 

we're not really sure t this -- these 

amendments wou really clarify regulation in a way 

that would really help retailers or the Board's 

administr ion of the regulation. And, essentially, if 

a retailer s a physical presence, then the pres ion 

already ies and we can reach issue of whe r or 

not a, uh a sale on approval, should it exist, 

creates a ph ic presence ano r time. 

MR. HORTON: Thank you. 


Discussion, Members? 


MR. KOCH: Could I rna one response? 


MR. Urn 


MR. KOCH: Very sho 


MR. HORTON: Sir, I would end up in a colloquy. 


So I'd ra r 

MR. KOCH: Okay. ank you. 

MR. HORTON: Urn, is re a motion, rs? 

MS. YEE: Urn, move to adopt the, uh, regulation 

as amended I mean, the s to 1684. 

MR. HORTON: Moved Member Yee to a the, 

uh, staff recommendations 

MS. Yes. 

MR. HORTON: of amendments as 
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re d. 

Second by Member Steel. 

Without objection, Members, s will be the 

o 	 r. 

---000
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15 ROUGH DRAFT 


2012 MINUTES OF THE STATE BOARD OF EQUALIZATION 


Wednesday, May 30,2012 

Action: Upon motion ofMr. Runner, seconded by Ms. Mandel and unanimously carried, 
Mr. Horton, Ms. Steel, Ms. Vee, Mr. Runner and Ms. Mandel voting yes, the Board ordered that 
the petition be submitted for decision, granting the petitioner 30 days to file supporting 
documents, the Department 30 days to respond, and the Appeals Division 30 days thereafter to 
review the parties' submissions and provide its recommendation to the Board. 

Ms. Steel requested staff to review the call log for discussions with Mr. Bonacich 
regarding a fax of his disagreement with the notice of determination. 

Ms. Steel requested staff to review the tax collection procedures and bank 
account levies, and report to the Customer Services and Administrative Efficiency Committee for 
discussion. 

PUBLIC HEARINGS 

F1 Proposed Adoption of Amendments to Regulation 1668, Collection of Use Tax 
by Retailers 

Bradley Heller, Tax Counsel, Legal Department made introductory remarks 
regarding proposed adoption of amendments which incorporate and implement changes to the 
definition of "retailer engaged in business in this state" made by Assembly Bill No. 155(Stats. 
2011, ch. 313) (Exhibit 5.2). 

Speakers: Fran Mancia, MuniServices 
Al Koch, Law Offices of Albin C. Koch 

Action: Upon motion of Ms. Yee, seconded by Ms. Steel and unanimously carried, 
Mr. Horton, Ms. Steel, Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board adopted the 
proposed amendments to regulation 1684 as recommended by staff. 

F2 Timber Harvest Values 

David Yeung, Principal Property Appraiser, Property and Special Taxes 
Department, made introductory remarks that on or before June 30, 2012, the Board shall estimate 
the immediate harvest values of and adopt schedules for each species or sub-classification of 
timber harvested between July 1 and December 31,2012. Revenue and Taxation Code section 
38204(a) (Exhibit 5.3). 

Speakers were invited to address the Board, but there were none. 

Action: Upon motion of Ms. Yee, seconded by Mr. Runner and unanimously carried, 

Mr. Horton, Ms. Steel, Ms. Vee, Mr. Runner and Ms. Mandel voting yes, the Board approved the 

timber harvest values schedules as recommended by staff. 


Note: These minutes are not final until Board approved. 
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To Interested Parties: 

Notice of Proposed Regulatory Action 

by the 


State Board of Equalization 


Proposed to Adopt Amendments to California Code of Regulations, Title 18, 
Section 1684, Collection of Use Tax by Retailers 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by Revenue and 
Taxation Code (RTC) section 7051, proposes to adopt amendments to California Code of 
Regulations, title 18, section (Regulation) 1684, Collection of Use Tax by Retailers. 
Regulation 1684 implements, interprets, and makes specific the provisions of RTC sections 
6203 and 6226, which collectively require a "retailer engaged in business in this state" to 
register with the Board and collect California use tax from its California customers, and RTC 
section 6204, which makes a retailer personally liable for any California use tax it fails to 
collect from its California customers, as required by section 6203. The proposed amendments 
make the regulation consistent with, further clarify, and implement the amendments made to 
RTC section 6203 by Assembly Bill No. (AB) 155 (Stats. 2011, ch. 313.), which changed the 
definition of "retailer engaged in business in this state." 

PUBLIC HEARING 

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California, on May 
30 - 31, 2012. The Board will provide notice of the meeting to any person who requests that 
notice in writing and make the notice, including the specific agenda for the meeting, available on 
the Board's Website at H'wH',boe,ca,gov at least 10 days in advance of the meeting . 

A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as soon 
thereafter as the matter may be heard on May 30 or 31,2012. At the hearing, any interested 
person may present or submit oral or written statements, arguments, or contentions regarding 
the adoption of the proposed amendments to Regulation 1684. 

Fl 
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AUTHORITY 

RTC section 7051. 

REFERENCE 

RTC section 6203. 

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 

Existing Federal Law Regarding the Collection of State Use Tax 

Article I, section 8, clause 3 of the United States Constitution expressly authorizes the United 
States Congress to "regulate Commerce with foreign Nations, and among the several States" 
(Commerce Clause). In Quill Corporation v. North Dakota (1992) 504 U.S. 298, the United 
States Supreme Court explained that: 

• 	 The Commerce Clause grants Congress affirmative legislative authority and, by its own 
force, prohibits certain state actions that interfere with interstate commerce (Jd. at p. 
309); 

• 	 Subject to Congress's legislative authority, the Commerce Clause prohibits a state from 
requiring a retailer engaged in interstate commerce to collect the state's use tax unless 
the retailer has a "substantial nexus" with the state (see id. at p. 311); 

• 	 In the absence of congressional action, the bright line rule, established in National 
Bellas Hess, Inc. v. Department ofRevenue ofthe State ofIllinois (1967) 386 U.S. 753, 
that a retailer must have a "physical presence" in a taxing state in order for that state to 
impose a use tax collection obligation on the retailer is still applicable today (see id. at 
pp. 317-318); and 

• 	 National Bellas Hess interpreted the Commerce Clause as establishing a "safe harbor" 
prohibiting a state from requiring a retailer to collect that state's use tax if the retailer's 
only connection with customers in the state is by common carrier or the United States 
mail, which, in the absence of congressional action, is still applicable today (see id. at 
p.315). 

Further, the United States Supreme Court has historically agreed that the safe harbor 
established in National Bellas Hess (and reaffirmed in Quill) is limited and does not apply 
when a retailer's "connection with the taxing state is not exclusively by means of the 
instruments of interstate commerce." (National Geographic Society v. California Board of 
Equalization (1977) 430 U.S. 551, 556 [quoting from and affirming the California Supreme 
Court's decision in National Geographic Society v. State Board ofEqualization (1976) 16 
Ca1.3d 637,644].) The United States Supreme Court has specifically found that the safe 
harbor does not apply to an out-of-state retailer that has established a place of business in the 
taxing state, even if the retailer's in-state business activities are unrelated to the retailer's sales 
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of tangible personal property to customers in that state. (Id. at p. 560.) The United States 
Supreme Court has specifically explained that the safe harbor does not apply if a retailer 
attempts to negate its connection with a taxing state by organizing itself or its activities in such 
a way as to "'departmentalize" its connection with the taxing state so that the connection is 
isolated from the retailer's obvious selling activities. (Id. at pp. 560-561.) This is so 
regardless of whether the connection involves an in-state person who may be characterized as 
an employee, agent, representative, salesperson, solicitor, broker, or independent contractor, 
and regardless of whether the activities creating the connection are directly related to the 
retailer's sales of tangible personal property to customers in the state. (Ibid.; see also 
Scripto, Inc. v. Carson Sherif.{(1960) 362 U.S. 207, 211-212.) The United States Supreme 
Court has also specifically found that the safe harbor does not apply if a retailer has "property 
within [the taxing] State." (National Geographic Society, supra, 430 U.S. at p. 559 [quoting 
National Bellas Hess].) 

In addition, the California Supreme Court previously held that "the slightest [physical] 
presence" in California would be sufficient to create a substantial nexus between a retailer and 
this state. (National Geographic Society, supra, 16 Ca1.3d at p. 644.) However, the United 
States Supreme Court did not agree with the California Supreme Court's slightest presence 
standard on appeal (!Vational Geographic Society, supra, 430 U.S. at p. 556); and the United 
States Supreme Court subsequently held that a retailer did not have a substantial nexus with a 
taxing state solely because the retailer licensed a few customers to use software on a few 
floppy disks located within the taxing state. (Quill, supra, 504 U.S. at p. 315, fn. 8.) (The 
initial statement of reasons contains a more detailed discussion of federal and state case law 
regarding substantial nexus.) 

Current California Law Regarding the Collection of Use Tax 

Currently, RTC sections 6203 and 6226 collectively require a "retailer engaged in business in 
this state" to register with the Board and collect California use tax from its California customers. 
Also, RTC section 6204 makes a retailer personally liable for any California use tax it fails to 
collect from its California customers, as required by section 6203. Regulation 1684 requires 
"[rJetailers engaged in business in this state as defined in Section 6203" to register with the 
Board, collect California use tax from their California customers, and remit the use tax to the 
Board. The regulation also provides that retailers are liable for California use taxes that they fail 
to collect from their customers and remit to the Board, as required. 

Currently, the operative provisions of RTC section 6203, subdivision (c)(I) through (3), 
define the term "retailer engaged in business in this state" by providing that: 

"Retailer engaged in business in this state" as used in this section and Section 
6202 means and includes any of the following: 
(1) Any retailer maintaining, occupying, or using, permanently or temporarily, 
directly or indirectly, or through a subsidiary, or agent, by whatever name 
called, an office, place of distribution, sales or sample room or place, 
warehouse or storage place, or other place of business. 
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(2) Any retailer having any representative, agent, salesperson, canvasser, 
independent contractor, or solicitor operating in this state under the authority of 
the retailer or its subsidiary for the purpose of selling, delivering, installing, 
assembling, or the taking of orders for any tangible personal property. 
(3) As respects a lease, any retailer deriving rentals from a lease of tangible 
personal property situated in this state. 

The current operative provisions of section 6203, subdivision (d)(l), address the taking of 
orders over the Internet by providing that: 

For purposes of this section, "engaged in business in this state" does not include 
the taking of orders from customers in this state through a computer 
telecommunications network located in this state which is not directly or 
indirectly owned by the retailer when the orders result from the electronic 
display of products on that same network. The exclusion provided by this 
subdivision shall apply only to a computer telecommunications network that 
consists substantially of online communications services other than the 
displaying and taking of orders for products. 

In addition, the current operative provisions of section 6203, subdivision (e), provide that a 
retailer is not a "retailer engaged in business in this state" if that retailer's "sole physical 
presence in this state" is to engage in limited convention and trade show activities, as 
specified. 

Currently, Regulation 1684 does not define the full scope of the phrase "retailer engaged in 
business in this state," as defined in RTC section 6203. Instead, Regulation 1684, subdivision 
(a), provides, in relevant part, the following guidance regarding the meaning of the phrase 
"retailer engaged in business in this state," as currently defined by section 6203, subdivisions 
(c) and (d): 

Any retailer deriving rentals from a lease of tangible personal property situated 
in this state is a "retailer engaged in business in this state" and is required to 
collect the tax at the time rentals are paid by his lessee. 

The use of a computer server on the Internet to create or maintain a World 
Wide Web page or site by an out-of-state retailer will not be considered a factor 
in determining whether the retailer has a substantial nexus with California. No 
Internet Service Provider, On-line Service Provider, internetwork 
communication service provider, or other Internet access service provider, or 
World Wide Web hosting services shall be deemed the agent or representative 
of any out-of-state retailer as a result of the service provider maintaining or 
taking orders via a web page or site on a computer server that is physically 
located in this state. 
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A retailer is not "engaged in business in this state" based solely on its use of a 
representative or independent contractor in this state for purposes of performing 
warranty or repair services with respect to tangible personal property sold by 
the retailer, provided that the ultimate ownership of the representative or 
independent contractor so used and the retailer is not substantially similar. For 
purposes of this paragraph, "ultimate owner" means a stock holder, bond 
holder, partner, or other person holding an ownership interest. 

Currently, Regulation 1684, subdivision (b), also incorporates the current provisions of section 
6203, subdivision (e), regarding convention and tradeshow activities. 

RTC Section 6203 as Amended by AB 155 

RTC section 6203, subdivision (c), as amended by AB 155, will define the term "retailer 
engaged in business in this state" more broadly then current section 6203, subdivision (c), and 
provide that the term means "any retailer that has substantial nexus with this state for purposes 
of the commerce clause of the United States Constitution and any retailer upon whom federal 
law permits this state to impose a use tax collection duty. " 

RTC section 6203, subdivision (c)(1) through (3), as amended by AB 155, will provide that 
the term "retailer engaged in business in this state" specifically includes, but is not limited to, 
retailers engaged in the activities described in current section 6203, subdivision (c)(I) through 
(3) (quoted above). Subdivision (c)(4), as added to section 6203 by AB 155, will further 
provide that "retailer engaged in business in this state" specifically includes, but is not limited 
to, any retailer that is a member of a "commonly controlled group," as defined in RTC section 
25105, and is a member of a "combined reporting group," as defined by the Franchise Tax 
Board (FTB) in Regulation 25106.5, subdivision (b)(3), "that includes another member of the 
retailer's commonly controlled group that, pursuant to an agreement with or in cooperation 
with the retailer, performs services in this state in connection with tangible personal property 
to be sold by the retailer . . .. " 

In addition, subdivision (c)(5)(A), as added to RTC section 6203 by AB 155, will provide that 
the term "retailer engaged in business in this state" specifically includes, but is not limited to 
"[a]ny retailer entering into an agreement or agreements under which a person or persons in 
this state, for a commission or other consideration, directly or indirectly refer potential 
purchasers of tangible personal property to the retailer, whether by an Internet-based link or 
an Internet Web site, or otherwise," but only if: (1) "The total cumulative sales price from all 
of the retailer's sales, within the preceding 12 months, of tangible personal property to 
purchasers in this state that are referred pursuant to all of those agreements with a person or 
persons in this state, is in excess of ten thousand dollars ($10,000)"; and (2) "The retailer, 
within the preceding 12 months, has total cumulative sales of tangible personal property to 
purchasers in this state in excess of one million dollars ($1,000,000)." 

However, subdivision (c)(5)(B), as added to RTC section 6203 by AB 155, will provide that: 
" An agreement under which a retailer purchases advertisements from a person or persons in 
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this state, to be delivered on television, radio, in print, on the Internet, or by any other 
medium, is not an agreement described in subparagraph (A), unless the advertisement revenue 
paid to the person or persons in this state consists of commissions or other consideration that is 
based upon sales of tangible personal property." Subdivision (c)(5)(C), as added to section 
6203 by AB 155, will provide that: "Notwithstanding subparagraph (B), an agreement under 
which a retailer engages a person in this state to place an advertisement on an Internet Web 
site operated by that person, or operated by another person in this state, is not an agreement 
described in subparagraph (A), unless the person entering the agreement with the retailer also 
directly or indirectly solicits potential customers in this state through use of flyers, newsletters, 
telephone calls, electronic mail, blogs, microblogs, social networking sites, or other means of 
direct or indirect solicitation specifically targeted at potential customers in this state." 
Subdivision (c)(5)(D), as added to section 6203 by AB 155, will provide that for purposes of 
paragraph (c)(5), "retailer" includes "an entity affiliated with a retailer within the meaning of 
Section 1504 of the Internal Revenue Code." Also, subdivision (c)(5)(E), as added to section 
6203 by AB 155, will provide that paragraph (c)(5) "shall not apply if the retailer can 
demonstrate that the person in this state with whom the retailer has an agreement did not 
engage in referrals in the state on behalf of the retailer that would satisfy the requirements of 
the commerce clause of the United States Constitution." 

Finally, it should be noted that the amendments made to RTC section 6203 by AB 155 will 
also delete the provisions in current section 6203, subdivision (d), regarding the "taking of 
orders from customers in this state through a computer telecommunications network," and 
renumber current section 6203, subdivision (e)'s provisions regarding convention and 
tradeshow activities as section 6203, subdivision (d). 

The amendments made to RTC section 6203 by AB 155 will become operative on September 
15, 2012, if a federal law is not enacted on or before July 31, 2012, authorizing the states to 
require a seller to collect taxes on sales of goods to in-state purchasers without regard to the 
location of the seller. If a federal law is enacted on or before July 31, 2012, authorizing the 
states to require a seller to collect taxes on sales of goods to in-state purchasers without regard 
to the location of the seller, and the state does not, on or before September 14, 2012, elect to 
implement that law, the amendments made to section 6203 by AB 155 will become operative 
on January 1, 2013. 

Effect, Objectives, and Benefits of the Proposed Amendments to Regulation 1684 

Board staff conducted meetings with interested parties on October 31 and December 20, 2011, 
in Sacramento, California, and November 2 and December 22, 2011, in Culver City, 
California, to discuss the effect of the amendments made to RTC section 6203 by AB 155 and 
how to best amend Regulation 1684 to make it consistent with the amendments to section 
6203, implement the new provisions that were added to RTC section 6203 regarding 
"substantial nexus," "commonly controlled group nexus," and "affiliate nexus," and provide 
notice to retailers that AB 155 will require retailers to register to collect California use tax if 
they have a "substantial nexus" with California. 
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After discussing AB 155 with the interested parties and reviewing the interested parties' 
comments, Board staff recommended that the Board amend Regulation 1684 to: 

• 	 Incorporate the new provisions of RTC section 6203, subdivision (c), as amended by 
AB 155, providing that "retailer engaged in business in this state" means "any retailer 
that has substantial nexus with this state for purposes of the commerce clause of the 
United States Constitution and any retailer upon whom federal law permits this state to 
impose a use tax collection duty," and incorporate the non-exhaustive examples of 
retailers with substantial nexus set forth in section 6203, subdivision (c)( 1 )-( 5), as 
amended by AB 155, including the examples regarding commonly controlled group 
nexus and affiliate nexus; 

• 	 Incorporate the physical presence test established in National Bellas Hess, Inc. v. 
Department o/Revenue o/the State o/Illinois (1967) 386 U.S. 753 (and affirmed in Quill 
Corporation v. North Dakota (1992) 504 U.S. 298) by creating a presumption that a 
retailer is engaged in business in this state if the retailer has any physical presence in 
California, and further explain that a retailer may rebut the presumption if the retailer can 
substantiate that its physical presence is so slight that the United States Constitution 
prohibits this state from imposing a use tax collection duty on the retailer, that a retailer 
does not have a physical presence in California solely because the retailer engages in 
interstate communications with customers in California via common carrier, the United 
States mail, or interstate telecommunication, including, but not limited to, interstate 
telephone calls and emails, and that the rebuttable presumption does not apply to a 
retailer that does not have a physical presence in California; 

• 	 Clarify that services are performed in connection with tangible personal property to be 
sold by a retailer, within the meaning of section 6203, subdivision (c)( 4), s new 
commonly controlled group nexus provisions, if the services help the retailer establish or 
maintain a California market for sales of tangible personal property, and clarify that 
services are performed in cooperation with a retailer, within the meaning of section 6203, 
subdivision (c)(4), as added by AB 155, if the retailer and the member of the retailer's 
comm.only controlled group performing the services are working or acting together for a 
common purpose or benefit; 

• 	 Clarify that the phrases "commission or other consideration" and "commissions or other 
consideration that is based upon sales of tangible personal property," as used in section 
6203, subdivision (c)(5)'s new affiliate nexus provisions, refer to any "consideration that 
is based upon completed sales of tangible personal property, whether referred to as a 
commission, fee for advertising services, or otherwise"; 

• 	 Clarify that the determination as to whether a retailer has made the requisite amount of 
sales to purchasers in California during the preceding 12 month period to be engaged in 
business in California under section 6203, subdivision (c)(5)'s new affiliate nexus 
provisions shall be made at the end of each calendar quarter; 

• 	 Clarify that, for purposes of section 6203, subdivision (c)(5)'s new affiliate nexus 
provisions, an individual is in California when the individual is physically present within 
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the boundaries of California and a person other than an individual is in California when 
there is at least one individual physically present in California on the person's behalf, and 
further clarify that the affiliate nexus provisions do not apply to a retailer's agreement 
with any person, unless an individual solicits potential customers under the agreement 
while the individual is physically present within the boundaries ofCalifornia; 

• 	 Create a means by which a retailer may effectively establish that its agreement is not the 
type of agreement that can give rise to affiliate nexus under section 6203, subdivision 
(c)(5), by utilizing contractual terms and factual certifications; and expressly excuse 
retailers from the requirement to obtain a certification if the person from whom the 
certification is required is dead, lacks the capacity to make such certification, or cannot 
reasonably be located by the retailer and there is no evidence to indicate that such person 
did in fact engage in any prohibited solicitation activities in California at any time during 
the previous year; 

• 	 Define the terms "advertisement," "solicit," and "solicitation" for purposes of applying 
the new affiliate nexus provisions ofsection 6203, subdivision (c)( 5) by focusing on the 
general and broad nature of advertising and the more actively targeted nature of 
soliciting; 

• 	 Define the term "person" by reference to the definition of ''person'' set forth in RTC 
section 6005 and define the term "individual" to mean a "natural person" for purposes of 
applying the new affiliate nexus provisions of section 6203, subdivision (c)(5); 

• 	 Provide three examples illustrating the application of the new affiliate nexus provisions 
of section 6203, subdivision (c)(5); 

• 	 Recognize that a retailer may establish a substantial nexus with California by having its 
property, including a computer server, in this state; and 

• 	 Provide that the amendments made to Regulation 1684 to implement the nexus
expanding provisions of AB 155 will become operative when new section 6203 becomes 
operative on September 15, 2012, or January 1,2013, and shall not have a retroactive 
effect. 

During its February 28, 2011, Business Taxes Committee meeting, the Board determined that 
staff's recommended amendments are reasonably necessary to accomplish the objectives of 
making Regulation 1684 consistent with the amendments made to RTC section 6203 by AB 
155, implementing and clarifying the new provisions that were added to section 6203 
regarding "substantial nexus," "commonly controlled group nexus," and "affiliate nexus," and 
providing notice to retailers that they will be required to register to collect California use tax if 
they have a "substantial nexus" with California once the amendments made to section 6203 by 
AB 155 become operative. (The interested parties process and February 28, 2011, meeting 
are discussed in more detail in the initial statement of reasons.) The proposed amendments are 
anticipated to provide the following specific benefits: 

• 	 Ensure that Regulation 1684 is consistent with the amendments made to section 6203 
by AB 155 when the amendments made to section 6203 become operative; 
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• 	 Ensure that the amendments made to section 6203 by AB 155 are interpreted and 
administered consistently with United States Supreme Court and California court 
opinions regarding substantial nexus, including, but not limited to, National Bellas 
Hess, Quill, Scripto, and National Geographic Society; 

• 	 Ensure that section 6203' s new affiliate nexus provisions will be interpreted and 

administered consistently; 


• 	 Provide guidance to retailers as to whether their activities create a "substantial nexus" 
with California and require them to register with the Board to collect use tax; and 

• 	 Provide more certainty to retailers regarding their new use tax collection obligations 
before the amendments made to section 6203 by AB 155 becomes operative. 

The Board has performed an evaluation ofwhether the proposed amendments to Regulation 
1684 are inconsistent or incompatible with existing state regulations and determined that the 
proposed amendments are not inconsistent or incompatible with existing state regulations 
because Regulation 1684 is the only state regulation prescribing retailers' obligations to collect 
California use tax. In addition, there is no federal use tax and there are no comparable federal 
regulations or statutes to Regulation 1684. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 1684 
will not impose a mandate on local agencies or school districts, including a mandate that is 
required to be reimbursed under part 7 (commencing with section 17500) of division 4 of title 
2 of the Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL 
DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 1684 
will result in no direct or indirect cost or savings to any state agency, any cost to local 
agencies or school districts that is required to be reimbursed under part 7 (commencing with 
section 17500) of division 4 of title 2 of the Government Code, other non-discretionary cost or 
savings imposed on local agencies, or cost or savings in federal funding to the State of 
California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The adoption of the proposed amendments to Regulation 1684 will making Regulation 1684 
consistent with the amendments to RTC section 6203 made by AB 155, clarify and implement 
the new provisions that were added to section 6203 by AB 155 regarding "substantial nexus," 
"commonly controlled group nexus," and "affiliate nexus," and provide notice to retailers that 
section 6203 will require retailers to register to collect California use tax if they have a 
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"substantial nexus" with California once the amendments made by AB 155 become operative. 
The proposed amendments will not impose any new taxes or expand any retailers' use tax 
collection obligation beyond that imposed by section 6203 as amended by AB 155. Therefore, 
the Board has made an initial determination that the adoption of the proposed amendments to 
Regulation 1684 will not have a significant, statewide adverse economic impact directly 
affecting business, including the ability of California businesses to compete with businesses in 
other states. 

The adoption of the proposed amendments to Regulation 1684 may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware of any cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action. 

RESULTS OF THE ECONOMIC IMPACT ANALYSIS REQUIRED BY 
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b) 

The Board has prepared the economic impact analysis required by Government Code section 
11346.3, subdivision (b)(1), and included it in the initial statement of reasons. The Board has 
determined that the adoption of the proposed amendments to Regulation 1684 will neither create 
nor eliminate jobs in the State of California nor result in the elimination of existing businesses 
nor create or expand business in the State of California. Furthermore, the Board has determined 
that the adoption of the proposed amendments to Regulation 1684 will not affect the health and 
welfare of California residents, worker safety, or the state's environment. 

NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of the proposed amendments to Regulation 1684 will not have a significant effect on 
housing costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must determine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out the 
purpose for which the action is proposed, would be as effective and less burdensome to affected 
private persons than the proposed action, or would be more cost-effective to affected private 
persons and equally effective in implementing the statutory policy or other provision of law than 
the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed amendments should be directed to Bradley M. 
Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at 
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Bradley.Heller@boe.ca.gov, or by mail at State Board of Equalization, Attn: Bradley M. Heller, 
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative action 
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445
2130, by fax at (916) 324-3984 , bye-mail at Richard.Bennion@boe.ca.gov, or by mail at 
State Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

WRITIEN COMMENT PERIOD 

The written comment period ends at 9:30 a.m. on May 30, 2012, or as soon thereafter as the 
Board begins the public hearing regarding the proposed amendments to Regulation 1684 
during the May 30 31,2012, Board meeting. Written comments received by Mr. Rick 
Bennion at the postal address, email address, or fax number provided above, prior to the close 
of the written comment period, will be presented to the Board and the Board will consider the 
statements, arguments, and/or contentions contained in those written comments before the 
Board decides whether to adopt the proposed amendments to Regulation 1684. The Board will 
only consider written comments received by that time. 

A V AILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED REGULATION 

The Board has prepared an underscored and strikeout version of the text ofRegulation 1684 
illustrating the express terms of the proposed amendments and an initial statement of reasons for 
the adoption of the proposed amendments, which includes the economic impact analysis required 
by Government Code section 11346.3, subdivision (b)(l). These documents and all the 
information on which the proposed amendments are based are available to the public upon 
request. The rulemaking file is available for public inspection at 450 N Street, Sacramento, 
California. The express terms of the proposed amendments and the initial statement ofreasons 
are also available on the Board's Website at W14i}v.boe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt the proposed amendments to Regulation 1684 with changes that are 
nonsubstantial or solely grammatical in nature, or sufficiently related to the original proposed 
text that the public was adequately placed on notice that the changes could result from the 
originally proposed regulatory action. If a sufficiently related change is made, the Board will 
make the full text of the proposed amendments, with the change clearly indicated, available to 
the public for at least 15 days before adoption. The text of the resulting amendments will be 
mailed to those interested parties who commented on the original proposed amendments orally 
or in writing or who asked to be informed of such changes. The text of the resulting 
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amendments will also be available to the public from Mr. Bennion. The Board will consider 
written comments on the resulting amendments that are received prior to adoption. 

AVAILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts the proposed amendments to Regulation 1684, the Board will prepare a 
final statement of reasons, which will be made available for inspection at 450 N Street. 
Sacramento. California, and available on the Board's Website at~Ylt'u;.boe_,-ca.gov. 

Sincerely, 

;? 
 "'1 . ,- /

./., ........ _/ ./" ~" 


/" _ -' r't I/. t <..-- ;f(<. cA.//JC'IL C . 

Joann Richmond, Chief 
Board Proceedings Division 

JR:reb 

http:at~Ylt'u;.boe_,-ca.gov


Initial Statement of Reasons 


Adoption of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1684, 


Collection ofUse Tax by Retailers 

SPECIFIC PURPOSE AND NECESSITY 

Current Regulation 1684 and Current Section 6203 

California Code of Regulations, title 18, section (Regulation) 1684, Collection ofUse Tax 
by Retailers, requires "[r]etailers engaged in business in this state as defined in Section 
6203" of the Revenue and Taxation Code (section l 6203) to register with the State Board 
of Equalization (Board), collect California use tax from their California customers, and 
remit the use tax to the Board. The regulation also provides that such retailers are liable 
for California use taxes that they fail to collect from their customers and remit to the 
Board. 

Current Provisions ofSection 6203 
Currently, the operative provisions of section 6203, subdivision (c)( 1) through (3), define 
the term "retailer engaged in business in this state" by providing that: 

"Retailer engaged in business in this state" as used in this section and 
Section 6202 means and includes any of the following: 
(1) Any retailer maintaining, occupying, or using, permanently or 
temporarily, directly or indirectly, or through a subsidiary, or agent, by 
whatever name called, an office, place ofdistribution, sales or sample 
room or place, warehouse or storage place, or other place of business. 
(2) Any retailer having any representative, agent, salesperson, canvasser, 
independent contractor, or solicitor operating in this state under the 
authority of the retailer or its subsidiary for the purpose of selling, 
delivering, installing, assembling, or the taking of orders for any tangible 
personal property. 
(3) As respects a lease, any retailer deriving rentals from a lease of 
tangible personal property situated in this state. (Current section 6203, 
subd. (c)( 1 )-(3).) 

The current operative provisions of section 6203, subdivision (d)( I), address the taking of 
orders over the Internet by providing that: 

For purposes of this section, "engaged in business in this state" does not 
include the taking of orders from customers in this state through a 

I All further section references are to the Revenue and Taxation Code, unless otherwise indicated. 



computer telecommunications network located in this state which is not 
directly or indirectly owned by the retailer when the orders result from the 
electronic display of products on that same network. The exclusion 
provided by this subdivision shall apply only to a computer 
telecommunications network that consists substantially of online 
communications services other than the displaying and taking of orders for 
products. 

In addition, the current operative provisions of section 6203, subdivision (e) provide that 
a retailer is not a "retailer engaged in business in this state" if that retailer's "sole physical 
presence in this state" is to engage in limited convention and trade show activities, as 
specified. 

Current Provisions ofRegulation J684 
Currently, Regulation 1684 does not define the full scope ofthe phrase "retailer engaged 
in business in this state," as defined in section 6203. Instead, Regulation 1684, 
subdivision (a), provides, in relevant part, the following guidance regarding the meaning 
of the phrase "retailer engaged in business in this state," as currently defined by section 
6203, subdivisions (c) and (d): 

Any retailer deriving rentals from a lease of tangible personal property 
situated in this state is a "retailer engaged in business in this state" and is 
required to collect the tax at the time rentals are paid by his lessee . 

The use of a computer server on the Internet to create or maintain a World 
Wide Web page or site by an out-of-state retailer will not be considered a 
factor in determining whether the retailer has a substantial nexus with 
California. No Internet Service Provider, On-line Service Provider, 
internetwork communication service provider, or other Internet access 
service provider, or World Wide Web hosting services shall be deemed the 
agent or representative of any out-of-state retailer as a result of the service 
provider maintaining or taking orders via a web page or site on a computer 
server that is physically located in this state. 

A retailer is not "engaged in business in this state" based solely on its use 
of a representative or independent contractor in this state for purposes of 
performing warranty or repair services with respect to tangible personal 
property sold by the retailer, provided that the ultimate ownership of the 
representative or independent contractor so used and the retailer is not 
substantially similar. For purposes of this paragraph, "ultimate owner" 
means a stock holder, bond holder, partner, or other person holding an 
ownership interest. 

Regulation 1684, subdivision (b), also incorporates the current provisions of section 
6203, subdivision (e) regarding convention and tradeshow activities. 
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Section 6203 as Amended by Assembly Bill No. 155 

Assembly Bill No. (AB) 155 (Stats. 2011, ch. 313) was enacted on September 23,2011, 
and section 3 of AB 155 will amend the definition of"retailer engaged in business in this 
state," as set forth in current section 6203. Section 6 of AB 155 provides that the 
amendments made to section 6203 will become operative on September 15,2012, if a 
federal law is not enacted on or before July 31,2012, authorizing the states to require a 
seller to collect taxes on sales of goods to in-state purchasers without regard to the 
location of the seller. However, if a federal law is enacted on or before July 31,2012, 
authorizing the states to require a seller to collect taxes on sales of goods to in-state 
purchasers without regard to the location of the seller, and the state does not, on or before 
September 14,2012, elect to implement that law, the amendments made to section 6203 
by AB 155 will become operative on January 1,2013. 

Section 6203, subdivision (c), as amended by AB 155, will define the term "retailer 
engaged in business in this state" more broadly then current section 6203, subdivision (c), 
and provide that the term means "any retailer that has substantial nexus with this state for 
purposes of the commerce clause of the United States Constitution and any retailer upon 
whom federal law permits this state to impose a use tax collection duty." 

Section 6203, subdivision (c)(l) through (3), as amended by AB 155, will provide that 
the term "retailer engaged in business in this state" specifically includes, but is not 
limited to, retailers engaged in the activities described in current section 6203, 
subdivision (c)(1) through (3) (quoted above). Subdivision (c)(4), as added to section 
6203 by AB 155, will further provide that "retailer engaged in business in this state" 
specifically includes, but is not limited to, any retailer that is a member of a "commonly 
controlled group" as defined in section 25105, and is a member of a "combined reporting 
group," as defined by the Franchise Tax Board (FTB) in Regulations 25106.5, 
subdivision (b)(3), "that includes another member of the retailer'S commonly controlled 
group that, pursuant to an agreement with or in cooperation with the retailer, performs 
services in this state in' connection with tangible personal property to be sold by the 
retailer ...." 

In addition, subdivision (c)(5)(A), as added to section 6203 by AB 155, will provide that 
the term "retailer engaged in business in this state" specifically includes, but is not 
limited to "[a]ny retailer entering into an agreement or agreements under which a person 
or persons in this state, for a commission or other consideration, directly or indirectly 
refer potential purchasers oftangible personal property to the retailer, whether by an 
Internet-based link or an Internet Web site, or otherwise," but only if: (l) "The total 
cumulative sales price from all of the retailer's sales, within the preceding 12 months, of 
tangible personal property to purchasers in this state that are referred pursuant to all of 
those agreements with a person or persons in this state, is in excess of ten thousand 
dollars ($10,000)"; and (2) "The retailer, within the preceding 12 months, has total 
cumulative sales of tangible personal property to purchasers in this state in excess of one 
million dollars ($1,000,000)." 
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However, subdivision (c)(5)(B), as added to section 6203 by AB 155, will provide that: 
"An agreement under which a retailer purchases advertisements from a person or persons 
in this state, to be delivered on television, radio, in print, on the Internet, or by any other 
medium, is not an agreement described in subparagraph (A), unless the advertisement 
revenue paid to the person or persons in this state consists ofcommissions or other 
consideration that is based upon sales oftangible personal property." Subdivision 
(c)(5)(C), as added to section 6203 by AB 155, will provide that: "Notwithstanding 
subparagraph (B), an agreement under which a retailer engages a person in this state to 
place an advertisement on an Internet Web site operated by that person, or operated by 
another person in this state, is not an agreement described in subparagraph (A), unless the 
person entering the agreement with the retailer also directly or indirectly solicits potential 
customers in this state through use of flyers, newsletters, telephone calls, electronic mail, 
blogs, microblogs, social networking sites, or other means of direct or indirect solicitation 
specifically targeted at potential customers in this state." Subdivision (c)(5)(D), as added 
to section 6203 by AB 155, will provide that for purposes of paragraph (c)(5), "retailer" 
includes "an entity affiliated with a retailer within the meaning of Section 1504 of the 
Internal Revenue Code." Also, subdivision (c)(5)(E), as added to section 6203 by AB 
155, will provide that paragraph (c)(5) "shall not apply if the retailer can demonstrate that 
the person in this state with whom the retailer has an agreement did not engage in 
referrals in the state on behalf of the retailer that would satisfy the requirements of the 
commerce clause of the United States Constitution." 

Finally, it should be noted that the amendments made to section 6203 by AB 155 will 
also repeal the provisions in current section 6203, subdivision (d), regarding the "taking 
of orders from customers in this state through a computer telecommunications network," 
and renumber current section 6203, subdivision (e)'s provisions regarding convention 
and tradeshow activities as section 6203, subdivision (d). 

Substantial Nexus 

Physical Presence Test 
Article I, section 8, clause 3 ofthe United States Constitution expressly authorizes the 
United States Congress to "regulate Commerce with foreign Nations, and among the 
several States" (Commerce Clause). In Quill Corporation v. North Dakota (1992) 504 
U.S. 298, the United States Supreme Court explained that: 

• 	 The Commerce Clause grants Congress affirmative legislative authority and, by 
its own force, prohibits certain state actions that interfere with interstate 
commerce (Id. at p. 309); 

• 	 Subject to Congress's legislative authority, the Commerce Clause prohibits a 
state from requiring a retailer engaged in interstate commerce to collect the 
state's use tax unless the retailer has a "substantial nexus" with the state (see id. 
at p. 311); 

• 	 In the absence of congressional action, the bright line rule, established in 
National Bellas Hess, Inc. v. Department ofRevenue ofthe State ofIllinois 
(1967) 386 U.S. 753, that a retailer must have a "physical presence" in a taxing 

4 




state in order for that state to impose a use tax collection obligation on the 
retailer is still applicable today (see id. at pp. 317-318); and 

• 	 National Bellas Hess interpreted the Commerce Clause as establishing a "safe 
harbor" prohibiting a state from requiring a retailer to collect that state's use tax 
ifthe retailer's only connection with customers in the state is by common carrier 
or the United States mail, which, in the absence of congressional action, is still 
applicable today (see id. at p. 315). 

Historically, the United States Supreme Court has agreed that the safe harbor established 
in National Bellas Hess (and reaffirmed in Quill) is limited and does not apply when a 
retailer's "connection with the taxing state is not exclusively by means of the instruments 
of interstate commerce." (National Geographic Society v. California Board of 
Equalization (1977) 430 U.S. 551, 556 [quoting from and affirming the California 
Supreme Court's decision in National Geographic Society v. State Board ofEqualization 
(1976) 16 CaL3d 637, 644].) The United States Supreme Court has specifically found 
that the safe harbor does not apply to an out-of-state retailer that has established a place 
ofbusiness in the taxing state, even if the retailer's in-state business activities are 
unrelated to the retailer's sales of tangible personal property to customers in that state. 
(ld. at p. 560.) The United States Supreme Court has specifically explained that the safe 
harbor does not apply if a retailer attempts to negate its connection with a taxing state by 
organizing itself or its activities in such a way as to "departmentalize" its connection with 
the taxing state so that the connection is isolated from the retailer's obvious selling 
activities. (ld. at pp. 560-561.) This is so regardless ofwhether the connection involves 
an in-state person who may be characterized as an employee, agent, representative, 
salesperson, solicitor, broker, or independent contractor, and regardless of whether the 
activities creating the connection are directly related to the retailer's sales of tangible 
personal property to customers in the state. (Ibid.; see also Scripto, Inc. v. Carson 
Sherijf(1960) 362 U.S. 207,211-212.) The United States Supreme Court has also 
specifically found that the safe harbor does not apply if a retailer has "property within 
[the taxing] State." (National Geographic Society, supra, 430 U.S. at p. 559 [quoting 
National Bellas Hess].) 

Further, the California Supreme Court previously held that "the slightest [physical] 
presence" in California would be sufficient to create a substantial nexus between a 
retailer and this state. (National Geographic Society, supra, 16 Cal.3d at p. 644.) 
However, the United States Supreme Court did not agree with the California Supreme 
Court's slightest presence standard on appeal (National Geographic Society, supra, 430 
U.S. at p. 556). Subsequently, the United States Supreme Court held that a retailer did 
not have a substantial nexus with a taxing state solely because the retailer licensed a few 
customers to use software on a few floppy disks located within the taxing state. (Quill, 
supra, 504 U.S. at p. 315, fn. 8.) 

More recently, the Court of Appeals ofNew York (i.e., New York's highest appellate 
court) explained that, while the "physical presence" test affirmed in Quill requires that a 
retailer have more than the slightest physical presence in a state before that state can 
require the retailer to collect the state's use tax, the physical presence "does not need to 
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be substantial" and "it may be manifested by the presence in the taxing State of the 
[retailer's] property or the conduct of economic activities in the taxing State performed 
by the [retailer's] personnel or on its behalf." (Orvis Co., Inc.• v. Tax Appeals Tribunal of 
the State ofNew York et al. (1995) 86 N.Y.2d 165, 178.) Furthermore, the California 
Court of Appeal expressly agreed with and followed the Court of Appeals of New York's 
construction of the physical presence test in Borders Online, LLC. v. State Board of 
Equalization (2005) 129 CaLAppAth 1179, 1198-1199. And, the California Court of 
Appeal further explained that activities performed in California by or on behalf of a 
retailer will be sufficient to satisfY the physical presence test if they enhance the retailer's 
sales to California customers and significantly contribute to the retailer's ability to 
establish and maintain a market in California. (ld. at p. 1196.) 

Commonly Controlled Group Nexus 
The Board is aware that, in Current, Inc. v. State Board ofEqualization (1994) 24 
Cal.AppAth 382, the California Court ofAppeal held that an out-of-state corporate 
retailer with no stores, solicitors, or property within California does not have a physical 
presence in California solely because it is acquired by another corporation that is a 
retailer with a physical presence. However, in that case, the California retailer's activities 
did not give the out-of-state retailer a physical presence in California because: 

• 	 Neither entity was the alter ego or agent of the other for any purpose; 

• 	 Neither entity solicited orders for the products ofthe other, and neither 
accepted returns of the merchandise of the other or otherwise assisted or 
provided services for customers of the other; 

• 	 Each entity owned, operated, and maintained its own business assets, 
conducted its own business transactions, hired and paid its own employees, and 
maintained its own accounts and records; 

• 	 Neither entity held itself out to customers or potential customers as being the 
same as, or an affiliate of, the other; 

• 	 Each entity had its own trade name, goodwill, marketing practices and 
customer lists and marketed its products independently ofthe other; and 

• 	 Neither purchased goods or services from the other. (ld. at p. 388.) 

The Board does not believe that the holding in Current affects the validity of the new 
commonly controlled group nexus provisions of section 6203, subdivision (c)( 4), that 
will become operative on September 15,1'012, or January 1,2013, which provide that a 
retailer is engaged in business in California if: (1) the retailer is a member of a 
commonly controlled group, as defined in section 25105; and (2) the retailer is a member 
of a combined reporting group, as defined in Franchise Tax Board Regulation 25106.5, 
subdivision (b)(3), that includes "another member of the retailer's commonly controlled 
group that, pursuant to an agreement with or in cooperation with the retailer, performs 
services in this state in connection with tangible personal property to be sold by the 
retailer, including, but not limited to, design and development of tangible personal 
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property sold by the retailer, or the solicitation of sales of tangible personal property on 
behalf of the retailer." (Emphasis added.) 

This is because the United States Supreme Court agreed with the Washington Supreme 
Court, in Tyler Pipe Industries, Inc. v. Washington State Dept. ofRevenue (1987) 482 
U.S. 232, 250-251, that a retailer has a substantial nexus with a taxing state if there are 
persons in that state performing activities on behalf ofthe retailer that enable the retailer 
to "establish and maintain a market." Additionally, in 2005, the California Court of 
Appeal subsequently quoted Tyler Pipe before concluding that an out-of-state retailer 
organized as a limited liability company (LLC) had a substantial nexus with California 
because a separate corporation, affiliated with the LLC through a common parent, 
performed activities in California on behalfof the retailer that were significantl y 
associated with the retailer's ability to establish and maintain its California market. 
(Borders Online, supra, 129 Cal.App.4th at pp. 1196, 1197.) Accordingly, the Board 
believes that the California Court ofAppeal's holding in Current would have been 
different if the in-state corporation had performed services in California in connection 
with tangible personal property to be sold by the out-of-state corporation, pursuant to an 
agreement with or in cooperation with the out-of-state corporation (i.e., if the provisions 
of section 6203, subdivision (c)(4) (emphasized above) had been operative and satisfied 
in that case). 

Affiliate Nexus 
The State ofNew York has enacted an affiliate nexus statute that is similar to the 
provisions of section 6203, subdivision (c)(5), as add by AB 155. The New York statute 
creates a rebuttable presumption that a retailer is soliciting business in New York through 
an independent contractor or other representative and is required to register to collect 
New York use tax if the retailer enters into an agreement with a resident of New York 
under which the resident, for a commission or other consideration, directly or indirectly 
refers potential customers, whether by a link on an Internet website or otherwise, to the 
retailer, if the retailer's cumulative gross receipts from sales to customers in New York 
who were referred to the retailer by residents with the requisite agreements is in excess of 
$10,000 during the four proceeding quarters. (N.Y. Tax Law § 1101, subd. (b)(8)(vi).) 
The New York statute also provides that the presumption may be rebutted by proof that 
the resident with whom the retailer has an agreement did not engage in any solicitation in 
the state on behalfof the retailer "that would satisfy the nexus requirement of the United 
States constitution during the four quarterly periods in question." (Ibid.) 

Amazon.com LLC filed a lawsuit in New York seeking declaratory and injunctive relief 
on the ground that the New York statute is unconstitutional on its face because, among 
other things, it allegedly violates the Commerce Clause; however, when the Supreme 
Court of New York County (i.e., a New York trial court) denied the relief, Amazon.com 
LLC dropped its facial challenge and appealed the trial court's decision on other grounds, 
including the ground that the New York statute allegedly violates the Commerce Clause 
as applied to Amazon.com LLC. (Amazon.com, LLC, et al. v. New York State 
Department a/Taxation and Finance 2010 N.Y. Slip Opn. 7823.) Overstock.com, Inc. 
also filed a lawsuit in New York seeking injunctive and declaratory relief on the ground 
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that that the New York statute is unconstitutional on its face because, among other things, 
it allegedly violates the Commerce Clause; and when the Supreme Court of New York 
County denied the relief, Overstock.com, Inc. argued that the statute allegedly violates 
the Commerce Clause both on its face and as applied to Overstock, Inc. when it appealed 
the Supreme Court of New York County's decision. (Overstock. com. Inc. v. New York 
State Department ofTaxation and Finance 2010 N.V. Slip Opn. 7823.) 

Amazon.com, LLC's and Overstock.com, Inc.'s appeals were consolidated into one 
matter before the Appellate Division of the Court of Appeals of New York (i.e., an 
intermediate appellate court) and jointly decided on November 4,2010. (2010 N.Y. Slip 
Opn. 7823.) In that decision, the Appellate Division denied Overstock. com, Inc. 's facial 
challenge because the court concluded that the New York statute is consistent with the 
"physical presence" test, which was affirmed in Quill and discussed at length in Orvis, in 
that the New York statute only requires a retailer to register to collect New York use tax 
if the retailer enters into a business·referral agreement with a New York resident, the 
resident actively solicits business in New York, as opposed to merely posting a passive 
advertisement, and the resident receives a commission based upon the sales successfully 
solicited in New York. (2010 N.Y. Slip Opn. 7823, at pp. 8-10.) However, the Appellate 
Division remanded the as-applied challenges back to the trial court for discovery. 

The Board believes that, after remand back to the trial court for further factual 
development, both Amazon.com, LLC and Overstock.com, Inc. may continue to press 
their objections to the Appellate Division's decision to the Court of Appeals of New York 
(i.e., New York's highest appellate court). However, in the meantime, the New York 
State Department ofTaxation and Finance has issued Technical Services Bureau 
Memorandum TSB-M-08(3)S (May 8, 2008), which explains the rebuttable presumption 
in the New York statute and provides that the "Tax Department will deem the 
presumption rebutted where the [retailer] is able to establish that the only activity of its 
resident representatives in New York State on behalf of the [retailer] is a link provided on 
the representatives' Web sites to the [retailer's] Web site and none of the resident 
representatives engage in any solicitation activity in the state targeted at potential New 
York State customers on behalf of the [retailer]." And, TSB-M-08(3)S further provides 
that "an agreement to place an advertisement does not give rise to the presumption"; 
however, "placing an advertisement does not include the placement ofa link on a Web 
site that, directly or indirectly, links to the Web site ofa [retailer], where the 
consideration for placing the link on the Web site is based on the volume ofcompleted 
sales generated by the link." 

The New York State Department ofTaxation and Finance also issued Technical Services 
Bureau Memorandum TSB-M-08(3.I)S (June 30, 2008), which provides that a retailer 
may rebut the presumption that it has nexus under the New York statute by meeting both 
of the following conditions: 

1. 	 Contract condition - Showing that the contract or agreement between the retailer and 
the resident representative provides that the resident representative is prohibited from 
engaging in any solicitation activities in New York that refer potential customers to 
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the retailer, including, but not limited to, distributing flyers, coupons, newsletters and 
other printed promotional materials, or electronic equivalents, verbal soliciting (e.g., 
in-person referrals), initiating telephone calls, and sending e-mails, and, if the resident 
representative is an organization (such as a club or a nonprofit group), showing that 
the contract or agreement also provides that the organization will maintain on its Web 
site information alerting its members to the prohibition against each of the solicitation 
activities described above; and 

2. 	 Proofofcompliance condition Showing that each resident representative has 
submitted to the retailer, on an annual basis, a signed certification stating that the 
resident representative has not engaged in any prohibited solicitation activities in 
New York, as described above, at any time during the previous year, and, if the 
resident representative is an organization, that the annual certification also include a 
statement from the resident organization certifying that its Web site includes 
information directed at its members alerting them to the prohibition against each of 
the solicitation activities described above. 

However, as to the proof of compliance condition, a signed certification from a resident 
representative may only be used to rebut the presumption in the New York statute if the 
retailer accepts it in good faith (i.e., the retailer does not know or have reason to know 
that the certificate is false or fraudulent). 

In addition, the Board is aware that subdivision (a)( 1) of Regulation 1540, Advertising 
Agencies and Commercial Artists, provides that: "Advertising is commercial 
communication utilizing one or more forms of communication (such as television, print, 
billboards, or the Internet) from or on behalf of an identified person to an intended target 
audience." The Board is also aware that, in the administrative appeal of Bames & 
Noble.com, LLC, the Board had to determine whether certain in-state activity constituted 
"advertising" or "selling." In the Memorandum Opinion the Board adopted to decide the 
Barnes & Noble.com appeal, the Board stated that "an 'advertisement' is a 'written, 
verbal, pictorial, graphic, etc., announcement of goods or services for sale, employing 
purchased space or time in print or electronic media. '" However, the Board also 
concluded that when California employees of Barnes & Noble Booksellers, Inc. (B&N 
Booksellers), physically distributed coupons to B&N Booksellers' customers, which 
could only be used to make discounted purchases from Barnes & Noble.com (B&N.com), 
the acts of physically distributing the coupons directly to the potential customers of 
B&N.com were solicitations of those persons, and went beyond mere advertising to the 
public at large. (Memorandum Opinion, Barnes & Noble.com, adopted September 12, 
2002.) 

Furthermore, the Board is aware that Ballentine's Law Dictionary (3d ed. 2010 
LexisNexis) provides that the word "advertise" means "[t]o make known to the public 
through a medium ofpublicity that one's goods or services are available for sale or 
engagement." In addition, Ballentine's Law Dictionary (3d ed. 2010 LexisNexis) defines 
the word "solicit" as "to invite a business transaction" or "[t]o importune, entreat, 
implore, ask, attempt, or try to obtain an order" and defines the phrase "solicitation of 
business" as "seeking orders for goods or services." 
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Adoption ofRegulation 1684 's Current Website Provisions 
The Board adopted the current provisions ofRegulation 1684, subdivision (a), regarding 
computer servers, websites, and Internet service providers on September 10, 1997. The 
Final Statement of Reasons for the adoption of the provisions provides that: 

In recent years, two business practices have arisen which raise the issue as 
to whether or not the retailers practicing them thus became engaged in 
business in this state. First, some out-of-state retailers have established 
Web Sites (electronic files maintained on computers called servers) on the 
World Wide Web, part of the Internet, for the purpose of making sales. 
The Internet evolved from a Defense Department project in the late 
1960's, and has grown to be a world-spanning network of at least 60,000 
smaller, independent computer networks linked by satellites, coaxial 
cable, and phone lines. The World Wide Web is a smaller network of 
hyperlinked documents within the Internet. (Yahoo! Internet Life (8/97), 
p. 62) Servers mainly belong to service providers, either Independent 
Service Providers (lSP's), or national commercial on-line services like 
Prodigy or America On-Line. The server on which the Web Site is located 
mayor may not be sited in California. Confusion has arisen as to whether 
or not an in-state ISP who hosts an out-of-state retailer's Web Site is a 
"representative" within the meaning of Section 6203(b) for use tax 
collection purposes and, if so, whether the exemption contained in Section 
62030), whereby nexus is not provided by a retailer's use of an on-line 
service for the purpose of taking orders for tangible personal property if 
the primary purpose of the service is not the sale of tangible personal 
property, applies to a retailer's Web Site carried by a general-interest ISP 
which hosts a myriad of Web Sites as well as to a proprietary on-line 
service. Legislation has been introduced to clarify these principles, but 
none has yet been enacted. As more and more business is being conducted 
on the Internet, the Board concluded that it was necessary to resolve this 
issue by regulation to bring some certainty to this area pending legislative 
action. Upon consultation with industry, the Board concluded that a Web 
Site is a utility service operating through communications lines to forward 
a buyer's order to the retailer, so that orders placed through a Web Site 
should be treated for nexus purposes like orders placed through the mail 
which the United States Supreme Court has determined does not provide 
"nexus." (Quill Corporation v. North Dakota (1992) 504 U.S. 298.) The 
Board also concluded that the Legislature did intend that Section 6302(j) 
apply to Web Sites hosted by ISP's as well as to proprietary networks. 

As a result, the Board's adoption of the current provisions in Regulation 1684, 
subdivision (a), regarding the use of computer servers, websites, and Internet service 
providers was based upon the Board's 1997 interpretation of Quill and not solely the 
express language of subdivision (d) ofcurrent section 6203, which will be inoperative on 
September 15, 2012, or January 1,2013, due to the provisions ofAB 155. However, the 
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Board's Legal Department's current opinion is that an out-of-state retailer that owns a 
computer server in California (as opposed to merely purchasing web services through a 
third party's servers) has a place of business in California where the server is located and 
is, thus, obligated to collect California use tax, under the current (and continuing) 
provisions ofsection 6203, subdivision (c)( 1). 

Warranty and Repair Services 
The Board adopted the current provisions of Regulation 1684, subdivision (a), regarding 
warranty and repair services on September 10, 1997. The Final Statement ofReasons for 
the adoption of the provisions provides that: 

[M]any retailers have entered into contracts with instate businesses to 
perform repair services on such retailers' products purchased by buyers 
who are residents of this state. 

Again, a controversy has arisen as to whether or not these independent 
contractors are "representatives" of such retailers within the meaning of 
Section 6203(b) for use tax collection purposes. Upon researching this 
issue, the Board determined that such repairmen do not qualify under 
established United States Supreme Court cases as representatives for 
nexus purposes because they do not participate in the transfer of the 
property from the out-of-state retailer to the in-state customer but, rather, 
become involved with the property after (sometimes long after) the sale 
transaction is concluded. As more and more out-of-state retailers are out
sourcing their warranty responsibilities to instate independent contractors 
rather than maintaining in-state repair facilities, and no statute addresses 
this issue, the Board concluded that it was necessary for it to bring 
certainty to this issue by regulatory action. 

As a result, the Board's adoption of the current provisions in Regulation 1684, 
subdivision (a) regarding warranty and repair services was based upon the Board's 1997 
interpretation of United States Supreme Court cases. 

Interested Parties Process 

Initial Interested Parties Meetings 
During the Board's Business Taxes Committee meeting on July 26,2011, the Board 
directed its staff to review ABxl 28 (Stats. 2011, ch.7), which made almost identical 
amendments to section 6203 as AB 155 and conduct interested parties meetings to discuss 
whether the Board should amend Regulation 1684 to implement, interpret, and make 
specific the amendments made to section 6203 by ABxl 28. However, before staff could 
begin the interested parties process, the Legislature repealed the amendments made to 
section 6203 by ABxl 28 and enacted the amendments made to section 6203 by AB 155 
(discussed above). Therefore, Board staff reviewed AB 155 and Regulation 1684 and 
then conducted meetings with interested parties on October 31, 20 II, in Sacramento, 
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California, and November 2,2011, in Culver City, California, to discuss staffs initial 
suggestions that Regulation 1684 needs to be amended to: 

• 	 Incorporate the new provisions of section 6203 regarding substantial nexus, 
including provisions addressing commonly controlled group nexus and affiliate 
nexus; 

• 	 Incorporate the physical presence test established in National Bellas Hess (and 
affirmed in Quill) by creating a rebuttable presumption that, unless otherwise 
provided in Regulation 1684, a retailer is required to collect California use tax if the 
retailer has any physical connection to California besides a connection with 
customers in California that is exclusively by means of interstate commerce, such as 
by common carrier or the United States mail or interstate telecommunication; 

• 	 Define the terms "advertisement," "solicit," and "solicitation" for purposes of 
applying the new provisions of section 6203 by focusing on the general and broad 
nature of advertising and the more actively targeted nature of soliciting; 

• 	 Explain that the phrases "commission or other consideration" and "commissions or 
other consideration that is based upon sales of tangible personal property," as used 
in the new affiliate nexus provisions of section 6203, refer to commissions or other 
consideration that is based upon completed sales of tangible personal property, 
similar to the provisions of New York's affiliate nexus statute, as interpreted by 
TSB-M-08(3)S; 

• 	 Create a means by which a retailer may effectively establish that its agreement with 
a person in California is not the type of agreement that can give rise to affiliate 
nexus under new section 6203 by utilizing contractual terms and factual 
certifications that are similar to the contractual terms and factual certifications that a 
retailer can use to rebut New York's presumption that a retailer has affiliate nexus 
due to an agreement with a New York resident; 

• 	 Clarify that an out-of-state retailer that owns a computer server in California and 
uses the California server to maintain its webpage where it makes retail sales (as 
opposed to a retailer that merely purchases web services through a third party's 
servers) has a substantial nexus with California (Le., a place ofbusiness in 
California where the server is located) and is, thus, obligated to collect California 
use tax; and 

• 	 Provide that the amendments made to Regulation 1684 to implement the nexus
expanding provisions of AB 155 will become operative when new section 6203 
becomes operative on September 15,2012, or January 1,2013, and shall not have a 
retroactive effect. 

And, to discuss Board staff's initial suggestions that the Board: 

• 	 Retain the current provisions of Regulation 1684 regarding Internet service 
providers, online service providers, internetwork communication service providers, 
other Internet access service providers, and W orId Wide Web hosting services 
based upon the Board's 1997 interpretation of Quill; and 
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• 	 Retain the current provisions of Regulation 1684 regarding "warranty and repair 
services" based upon the Board's 1997 interpretation of United States Supreme 
Court cases. 

After reviewing Board's staff's suggestions, the interested parties recommended: 

• 	 Revising staff's suggested amendments adding subdivision (c){2) to Regulation 
1684 to incorporate the commonly controlled group nexus provisions of new 
section 6203, subdivision (c)(4), so that subdivision (c)(2) ofthe regulation 
defines the phrase "in cooperation with," as used in new section 6203, 
subdivision (c)(4), so that it only refers to activities performed directly for or on 
behalfof a retailer, and clarifies that new section 6203, subdivision (c)(4) only 
applies when a member of an out-of-state retailer's commonly controlled group 
is performing in-state services that enable the out-of-state retailer to create or 
maintain an in-state market; 

• 	 Revising staffs suggested amendments incorporating the affiliate nexus 
provisions ofnew section 6203, subdivision (c )(5), into Regulation 1684 in 
order to: (A) define the phrase "person or persons in this state" so that it only 
refers to an individual that is a California resident or a business legal entity that 
is commercially domiciled or headquartered in California; (B) clarify that 
creating a sales and use tax collection obligation based on the presence ofan in
state person who refers customers must be limited to those in-state persons who 
are performing activities to establish or maintain a California market; (C) clarify 
the phrase "other consideration"; (D) explain what the phrases "directly or 
indirectly," "indirectly solicit," "indirect solicitation," and "or otherwise" mean 
with examples; (E) clarify whether a static link that is labeled "click here" 
constitutes a solicitation; and (F) explain that the method of compensation 
should not convert an otherwise permissible advertisement into a market
making activity that leads to nexus; 

• 	 Revising staff's suggested amendments creating a means by which a retailer 
may effectively establish that its agreement with a person in California is not the 
type of agreement that can give rise to affiliate nexus under new section 6203, 
subdi visions (c)( 5), by utilizing contractual terms and factual certifications so 
that: (A) the contractual terms do not prohibit an advertising agreement from 
providing for the payment of commissions based upon completed "click
through" sales; and (B) retailers are excused from obtaining certificates where it 
would be impossible to do so, for example, where the in-state person is 
deceased; and 

• 	 Deleting staffs suggested amendments to Regulation 1684's website provisions 
because the amendments may violate the Internet Tax Freedom Act (ITF A), and 
deleting staffs suggested amendments adding subdivision (b)(2) to Regulation 
1684 because the rebuttable presumption in subdivision (b)(2) may be 
inconsistent with the United States Supreme Court's view of the Commerce 
Clause. 
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In addition, staff received a written comment, which noted that Senator Hancock and 
Assembly Members Blumenfield, Calderon, and Skinner published statements of intent in 
the September 9,2011, Assembly Daily Journal to memorialize their understanding that 
the provisions of section 6203, subdivision (c)(5)(A)-(C), were intended to: 

[D]raw a clear line between activities that are "mere advertising" versus 
more sufficiently meaningful in-state activity that should properly be 
characterized as "soliciting business" for purposes of meeting the 
definition of a "retailer engaged in business in this state." Given the 
evolving nature of online advertising, and the anonymous manner in 
which it may be delivered to online customers, it is important to note that, 
in isolation, online advertising, including those ads tied to Internet search 
engines, banner ads, click-through ads, Cost Per Action ads, links to 
retailer websites, and similar online advertising services should not be 
considered a "referral" under subparagraph (5)(A), nor "direct or indirect 
solicitation specifically targeted at potential customers in the state" under 
subparagraph (5)(C). Those types of advertising services are generated as 
a result of generic algorithmic functions and are anonymous and passive in 
nature and thus do not rise to the level of referring or soliciting business. 
Agreements for such advertising services are not covered, unless the 
person entering the agreement also engages in other activities on behalf of 
the retailer in this state such as sending flyers or making phone calls
that are specifically targeted at customers in this state . 

The written comment also recommended revising staffs suggesteded amendments 
incorporating the affiliate nexus provisions ofnew section 6203, subdivision (c)(5), into 
Regulation 1684 so that the amendments further provide that the terms "solicit" and 
"solicitation" do not include "online advertising, including those ads tied to Internet 
search engines, banner ads, click-through ads, Cost Per Action ads, links to retailer 
websites and similar online advertising services." 

Board staff agreed to revise its suggested amendments adding subdivision (c)(2) to 
Regulation 1684 to define the phrase "in cooperation with" and clarify that subdivision 
(c)(2) only applies when a member of an out-of-state retailer'S commonly controlled 
group is performing in-state "services" that help the out-of-state retailer to establish or 
maintain a California market for sales of tangible personal property because the United 
States Supreme Court and the California Court of Appeal have held that these types of in
state services establish a substantial nexus in Tyler Pipe and Borders Online, 
respectively. Therefore, staff added a new paragraph (c)(2)(B)(i) to its suggested 
amendments to Regulation 1684 to provide that "services are performed in connection 
with tangible personal property to be sold by a retailer if the services help the retailer 
establish or maintain a California market for sales of tangible personal property." Staff 
also added new paragraph (c)(2)(B)(ii) to its suggested amendments to Regulation 1684 
to define "in cooperation with" in accordance with the general definition of the term, 
which is that "cooperation" is "an act or instance of working or acting together for a 
common purpose or benefit." (Dictionary.com.) 
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Board staff also generally agreed that the phrase "other consideration" should be further 
clarified. Therefore, Board staff revised its suggested amendments incorporating the 
affiliate nexus provisions into Regulation 1684 so that they further explain that the 
consideration referred to in section 6203, subdivision (c)(5), as added by AB 155, is any 
"consideration that is based upon completed sales of tangible personal property, whether 
referred to as a commission, fee for advertising services, or otherwise." 

Further, Board staff generally agreed that the method of compensation should not convert 
an otherwise permissible advertisement into a market-making activity that establishes a 
substantial nexus. Therefore, Board staff revised its suggested amendments explaining 
how a retailer may effectively establish that its agreement with a person in California is 
not the type of agreement that can give rise to affiliate nexus so that the amendments do 
not prohibit an agreement from providing for the payment ofcommissions. 

Moreover, Board staff generally agreed that retailers should be excused from obtaining 
certificates to establish that their in-state affiliates did not perform prohibited solicitation 
activities in California under appropriate circumstances, including where the person 
required to make the certification is deceased. Therefore, Board staff revised its 
suggested amendments so that the amendments excuse retailers from having to obtain a 
certification if the person from whom the certification is required is dead, lacks the 
capacity to make such certification, or cannot reasonably be located by the retailer and 
there is no evidence to indicate that such person did in fact engage in any prohibited 
solicitation activities in California at any time during the previous year. 

Additionally, after reviewing the statements ofintent published by Senator Hancock and 
Assembly Members Blumenfield, Calderon, and Skinner in the September 9, 2011, 
Assembly Daily Journal in detail and interpreting the amendments made to section 6203 
by AB 155 in light of the statements of intent, staff concluded that: 

• 	 Based on the language in subdivision (c)(5)(B) of section 6203, subdivision 
(c)(5)(A)'s new affiliate nexus provisions do not apply to agreements under which 
a retailer purchases advertisements from a person in this state to be delivered on 
television, radio, in print, on the Internet, or by any other medium when the 
advertisement revenue paid to the person is not based on commissions or other 
consideration that is based upon completed sales of tangible personal property. 
However, the affiliate nexus provisions ofnew subdivision (c)(5)(A) do apply to 
such agreements when the advertisement revenue paid is based on commissions 
or other consideration that is based upon completed sales of tangible personal 
property. 

• 	 Based on the language in subdivision (c)(5)(C) of section 6203, subdivision 
(c)(5)(A)'s new affiliate nexus provisions do not apply to agreements under which 
a retailer engages a person in this state to place an advertisement on an Internet 
website operated by that person, or operated by another person in this state, if the 
person entering into the agreement with the retailer does not directly or indirectly 
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solicit potential customers in this state through the use of flyers, newsletters, 
telephone calls, electronic mail, blogs, microblogs, social networking sites, or 
other means ofdirect or indirect solicitation specifically targeted at potential 
customers in this state. However, the affiliate nexus provisions of subdivision 
(c)(5)(A) do apply to such agreements when the person directly or indirectly does 
solicit potential customers in California through such means. 

• 	 The Senator and Assembly Members intended for the new provisions of section 
6203, subdivision (c)(5)(A)-(C) "to draw a clear line between activities that are 
'mere advertising' versus more sufficiently meaningful in-state activity that should 
properly be characterized as 'soliciting business' for purposes of meeting the 
definition of a 'retailer engaged in business in this state. '" 

• 	 The Senator and Assembly Members did not intend for section 6203, subdivision 
(c)(5)(A)'s new affiliate nexus provisions to apply to an agreement under which a 
retailer purchases online advertising generated as a result of generic algorithmic 
functions that is anonymous and passive in nature, such as anonymous and passive 
ads tied to Internet search engines, banner ads, click-through ads, Cost Per Action 
ads, links to retailers' web sites, and similar online advertising services. In short, 
the Senator and Assembly members have implicitly presumed that persons who 
enter into this type of agreement with a retailer generally do not directly or 
indirectly solicit potential customers for the retailer in California. 

In other words, staff concluded that the Legislature intended to create a distinction 
between "traditional" advertising contracts (i.e., contracts for the sale of advertising space 
or time with no presumed solicitation) and potentially "nexus-producing" contracts that 
are not limited to the sale or purchase oftraditional advertising (Le., commission-based 
contracts with presumed solicitation). Staff also concluded that the Senator and 
Assembly members believed that anonymous and passive online advertising should be 
viewed as traditional advertising so that out-of-state retailers will not be required to 
register with the Board to collect use tax solely because they purchase anonymous and 
passive online advertising. Therefore, staff generally agreed that staff's suggested 
amendments to Regulation 1684 should clarify that: (1) the term "advertisement" 
includes anonymous and passive online advertising, such as anonymous and passive ads 
tied to Internet search engines, banner ads, click-through ads, Cost Per Action ads, links 
to retailer websites, and similar online advertising; and (2) the terms "solicit," 
"solicitation," "refer," and "referral" do not include the same types of anonymous and 
passive online advertising. 

However, Board staff did not agree with all of the interested parties comments. Board 
staff concluded that the proper administration of the amendments made to section 6203, 
subdivision (c), by AB 155, requires that the Board establish a presumption that a retailer 
is engaged in business in California if the retailer has any physical connection to 
California besides a connection with customers in California that is exclusively by means 
of interstate commerce, such as by common carrier, the United States mail, or interstate 
telecommunication (i.e., a presumption that a retailer is "engaged in business in 
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California" if the retailer has any in-state physical presence). Retailers can rebut this 
presumption by establishing that their physical presence in California is so slight that it 
cannot create a substantial nexus within the meaning of the Commerce Clause. 
Furthermore, Board staff concluded that the rebuttable presumption set forth in staffs 
suggested amendments adding subdivision (b )(2) to Regulation 1684 is consistent with 
the physical presence test established in National Bellas Hess (and reaffirmed in Quill) 
because the presumption only applies when a retailer has a physical presence in 
California and the presumption that the physical presence creates a substantial nexus and 
corresponding use tax collection obligation can be rebutted if the retailer can show that its 
physical presence is so slight that it will not satisfy the physical presence test established 
in National Bellas Hess (and reaffirmed in Quill), Therefore, staffdid not delete the 
rebuttable presumption from its suggested amendments adding subdivision (b )(2) to 
Regulation 1684. 

Board staff did not agree that the phrase "person or persons in this state" needs to be 
defined so that it only refers to "an individual that is a California resident or a business 
legal entity that is commercially domiciled or headquartered in California." The term 
"person" is broadly defined by section 6005 and the recommended definition is 
inconsistent with that section. Furthermore, an individual does not need to be a resident 
of California and a legal entity does not need to be headquartered or domiciled in 
California in order to perform services in this state. 

Board staff did not agree to define the terms "directly," "indirectly," and "otherwise" 
because these are all broad terms with generally applicable meanings. However, Board 
staff indicated that it was open to further discussion regarding adding examples to 
Regulation 1684 that would help clarify the meaning of these terms. 

Furthermore, Board staff found that ITFA, as renewed in 2007, imposes a moratorium on 
the states' imposition of two categories of taxes during the period beginning November 1, 
2003, and ending November 1,2014: 

• Taxes on internet access, which means taxes imposed on a service that enable 
users to connect to the Internet to access content, information, or other services 
offered over the Internet, whether imposed on the provider or the consumer; and 

• 	 Multiple or discriminatory taxes on electronic commerce. (ITFA §§ 11Ol(a), 
1105(5).) 

ITF A provides that the term "tax" includes "the imposition on a seller of an obligation to 
collect and to remit to a governmental entity any sales or use tax imposed on a buyer by a 
governmental entity." (lTFA § 1105(8),) ITFA provides that "[t]he term 'multiple tax' 
means any tax that is imposed by one State or political subdivision thereof on the same or 
essentially the same electronic commerce that is also subject to another tax imposed by 
another State or political subdivision thereof (whether or not at the same rate or on the 
same basis), without a credit (for example, a resale exemption certificate) for taxes paid 
in other jurisdictions." However, the term "multiple tax" does "not include a sales or use 
tax imposed by a State and 1 or more political subdivisions thereof on the same electronic 
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commerce or a tax on persons engaged in electronic commerce which also may have been 
subject to a sales or use tax thereon." (lTFA § 1105(6)(A) & (B).) ITFA further 
provides that "The term 'discriminatory tax' means

(A) any tax imposed by a State or political subdivision thereof on 
electronic commerce that - (i) is not generally imposed and legally 
collectible by such State or such political subdivision on transactions 
involving similar property, goods, services, or information accomplished 
through other means; (ii) is not generally imposed and legally collectible 
at the same rate by such State or such political subdivision on transactions 
involving similar property, goods, services, or information accomplished 
through other means, unless the rate is lower as part of a phase-out of the 
tax over not more than a 5-year period; (iii) imposes an obligation to 
collect or pay the tax on a different person or entity than in the case of 
transactions involving similar property, goods, services, or information 
accomplished through other means; (iv) establishes a classification of 
Internet access service providers or online service providers for purposes 
of establishing a higher tax rate to be imposed on such providers than the 
tax rate generally applied to providers of similar information services 
delivered through other means; or 

(B) any tax imposed by a State or political subdivision thereof, if - (i) the 
sole ability to access a site on a remote seller's out-of-State computer 
server is considered a factor in determining a remote seller's tax collection 
obligation; or (ii) a provider ofInternet access service or online services is 
deemed to be the agent of a remote seller for determining tax collection 
obligations solely as a result of - (I) the display of a remote seller's 
information or content on the out-of-State computer server of a provider of 
Internet access service or online services; or (II) the processing oforders 
through the out-of-State computer servet: of a provider of Internet access 
service or online services. (lTF A § 1105(2).) 

ITF A also provides that except as expressly provided, "nothing in this title shall be 
construed to modifY, impair, or supersede, or authorize the modification, impairment, or 
superseding of, any State or local law pertaining to taxation that is otherwise permissible 
by or under the Constitution of the United States or other Federal law and in effect on the 
date ofenactment of this Act." (ITFA § 1101 (b).) 

Therefore, Board staff did not agree that its suggested amendments to Regulation 1684's 
website provisions violate ITF A. This is because the amendments cannot reasonably be 
interpreted to impose taxes on Internet access, or mUltiple or discriminatory taxes within 
the above ITF A definitions. Board staff also concluded that the suggested amendments 
merely recognize that a retailer may establish a substantial nexus with California by 
having its property, including a computer server, in this state. Further, Board staff 
concluded that the suggested amendments do not discriminate against Internet access 

18 




providers or electronic commerce retailers because whatever use tax collection obligation 
may be imposed as a result of the amendments: 

• 	 Is generally imposed and legally collectible by California, at the same rate, on 
transactions involving similar property and goods accomplished through other 
means involving the presence of a retailer's property in this state; and 

• 	 Will not be imposed on a different person or entity than in the case of transactions 
involving similar property and goods accomplished through other means. 

In addition, Board staff concluded that the suggested amendments will not require a 
retailer to collect California use tax solely because California consumers can access the 
retailer's "out-of-State computer server" via the Internet or deem a provider ofInternet 
access service or online services to be the agent of a retailer for determining the retailer's 
use tax collection obligation solely as a result of the display of the retailer's information 
or content on "the out-of-State computer server of a provider of Internet access service or 
online services" or the processing oforders through ''the out-of-State computer server of 
a provider of Internet access service or online services." 

Subsequent Interested Parties Meetings 
Board staff conducted additional meetings with interested parties on December 20, 2011, 
in Sacramento, California, and December 22,2011, in Culver City, California, to further 
discuss the comments and responses summarized above, and staffs revisions to its 
original suggested amendments to Regulation 1684. After the additional interested 
parties meetings, the interested parties recommended that Board staff: 

1. 	Delete the rebuttable presumption from the suggested amendments adding 
subdivision (b )(2) to Regulation 1684 or replace the reference to "physical 
connection" with a reference to "physical presence" in the suggested amendments 
in order to make the rebuttable presumption more consistent with the "physical 
presence" test established in National Bellas Hess (and reaffirmed in Quill). 

2. 	Further clarify when a person or persons are "in this state" within the meaning of 
section 6203, subdivision (c)(5)(A), as added by AB 155, and clarify that 
subdivision (c)(5)(A) only applies to a retailer when there is a person who is 
conducting referral "activities in California" that help the retailer establish or 
maintain a California market. 

3. 	Include examples in the suggested amendments to Regulation 1684 to clarify 
whether the in-state activities described therein will or will not constitute the 
"indirect solicitation" of California customers within the meaning of section 6203, 
subdivision (c)(5)(C), as added by AB 155. 

4. Consider adding "unless the computer server located in California is owned or 
leased by the out-of-state retailer" to the end of the first sentence in Regulation 
1684' s current provisions regarding webpages and Internet services providers, 
instead of staffs suggested amendments revising the same sentence so that it 
begins with the phrase "The use ofan unrelated third party's computer server ... 
" 
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Board staff agreed that the suggested amendments adding subdivision {b)(2) to 
Regulation 1684 would be more clear if the term "physical connection" was replaced 
with the term "physical presence" from the "physical presence" test established in 
National Bellas Hess (and reaffirmed in Quill). In addition, Board staff concluded that it 
would be helpful if subdivision (b )(2) to Regulation 1684 explained how a retailer with a 
"physical presence" in California can rebut the presumption that it has a "substantial 
nexus" with and therefore is engaged in business in California (i.e., by establishing that 
its physical presence in California is so slight that a finding of substantial nexus would 
not be constitutionally permissible). Board staff also concluded that it would be helpful 
to add an additional subdivision (b)(3) to Regulation 1684 to further clarify that a retailer 
does not have a physical presence in California solely because the retailer engages in 
interstate communications with customers in California via common carrier, the United 
States mail, or interstate telecommunication, including, but not limited to, interstate 
telephone calls and emails, and that the rebuttable presumption does not apply to a 
retailer that does not have a physical presence in California. Therefore, Board staff 
revised its suggested amendments adding subdivision (b) to Regulation 1684, 
accordingly. 

Board staff further agreed that it would be helpful if the suggested amendments to 
Regulation 1684 clarified when a person is "in this state" within the meaning of section 
6203, subdivision (c){5)(A), as added by AB 155. In addition, Board staff concluded that 
it would be helpful if Regulation 1684 further clarified that subdivision (c)(3), as 
suggested to be added to Regulation 1684, only applies to a retailer when an individual 
solicits potential customers under the retailer's agreement while the individual is 
physically present within the boundaries of California, and that such additional 
clarification would help ensure that subdivision (c)(3) is interpreted and administered 
consistently with Tyler Pipe and Borders Online. Therefore, Board staff suggested 
adding a new subdivision (c)(5) to Regulations 1684 to further clarify when an individual 
is in this state within the meaning of section 6203, subdivision (c)(5)(A), and adding a 
new subdivision (c)(6) to Regulation 1684 to clarify when subdivision (c)(3) of 
Regulation 1684 applies. Board staff also suggested adding new subdivision (c )(8)(B) 
and (C) to Regulation 1684 to define the term "individual" as referring to a "natural 
person" and define the tetm "person" by reference to the definition in section 6005. 

Additionally, Board staff agreed that it would be helpful to add examples to Regulation 
1684 to illustrate the application ofsubdivision (c)(3), as suggested to be added to 
Regulation 1684, and provide examples of"direct and indirect" solicitation within the 
meaning ofsubdivision (c )(3). Therefore, Board staff suggested adding subdivision 
(c)(9) to Regulation 1684 to provide examples that staff believes will be helpful to 
illustrate when the "direct and indirect" solicitation activities are present that are 
necessary to create "affiliate nexus" under subdivision (c)(3). 

Finally, staff agreed with the alternative amendments to the first sentence in Regulation 
1684's current provisions regarding webpages and Internet service providers and staff 
incorporated the alternative amendments into its suggested amendments to Regulation 
1684. Staff concluded that the alternative amendments achieve staff's intended purpose, 
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which was to amend the provisions regarding webpages and Internet service providers to 
recognize that a retailer may establish a substantial nexus with California by having its 
property, including a computer server, in this state. 

Proposed Amendments 

At the conclusion of the interested parties process, Board staff prepared Formal Issue 
Paper 12-003, which raised the issue of whether the Board should amend Regulation 
1684 to implement, interpret, and make specific the amendments made to section 6203 by 
section 3 of AB 155 {the problem to be addressed for purposes of Government Code 
section 11346.2, subdivision (b )( I», summarized the interested parties process discussed 
above, and recommended that the Board amend Regulation 1684 to: 

• 	 Incorporate the new provisions of section 6203, subdivision ( c), as amended by 
AB 155, providing that "retailer engaged in business in this state" means "any 
retailer that has substantial nexus with this state for purposes of the commerce 
clause ofthe United States Constitution and any retailer upon whom federal law 
permits this state to impose a use tax collection duty," and incorporate the non
exhaustive examples of retailers with substantial nexus set forth in section 6203, 
subdivision (c)( 1 )-( 5), as amended by AB 155, including the examples regarding 
commonly controlled group nexus and affiliate nexus; 

• 	 Incorporate the physical presence test established in National Bellas Hess, Inc. v. 
Department ofRevenue ofthe State ofIllinois (1967) 386 U.S. 753 (and affirmed 
in Quill Corporation v. North Dakota (1992) 504 U.S. 298) by creating a 
presumption that a retailer is engaged in business in this state if the retailer has 
any physical presence in California, and further explain that a retailer may rebut 
the presumption if the retailer can substantiate that its physical presence is so 
slight that the United States Constitution prohibits this state from imposing a use 
tax collection duty on the retailer, that a retailer does not have a physical presence 
in California solely because the retailer engages in interstate communications with 
customers in California via common carrier, the United States mail, or interstate 
telecommunication, including, but not limited to, interstate telephone calls and 
emails, and that the rebuttable presumption does not apply to a retailer that does 
not have a physical presence in California; 

• 	 Clarify that services are performed in connection with tangible personal property 
to be sold by a retailer, within the meaning of section 6203, subdivision (c)(4)'s 
new commonly controlled group nexus provisions, if the services help the retailer 
establish or maintain a California market for sales of tangible personal property, 
and clarify that services are performed in cooperation with a retailer, within the 
meaning of section 6203, subdivision (c)(4), as added by AB 155, if the retailer 
and the member ofthe retailer's commonly controlled group performing the 
services are working or acting together for a common purpose or benefit; 

• 	 Clarify that the phrases "commission or other consideration" and "commissions or 
other consideration that is based upon sales of tangible personal property," as 
used in section 6203, subdivision (c)(5)'s new affiliate nexus provisions, refer to 
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any "consideration that is based upon completed sales of tangible personal 
property, whether referred to as a commission, fee for advertising services, or 
otherwise," similar to the provisions ofNew York's affiliate nexus statute, as 
interpreted by TSB-M-08(3)S; 

• 	 Clarify that the detennination as to whether a retailer has made the requisite 
amount of sales to purchasers in California during the preceding 12 month period 
to be engaged in business in California under section 6203, subdivision (c)( 5)' s 
new affiliate nexus provisions shall be made at the end of each calendar quarter; 

• 	 Clarify that, for purposes of section 6203, subdivision (c)(5)'s new affiliate nexus 
provisions, an individual is in California when the individual is physically present 
within the boundaries of California and a person other than an individual is in 
California when there is at least one individual physically present in California on 
the person's behalf, and further clarify that the affiliate nexus provisions do not 
apply to a retailer's agreement with any person, unless an individual solicits 
potential customers under the agreement while the individual is physically present 
within the boundaries of California, including, but not limited to, an individual 
who entered into the agreement directly with the retailer, an individual, such as an 
employee, who is perfonning activities in California directly for a person that 
entered into the agreement with the retailer, and any individual who is perfonning 
activities in California indirectly for any person who entered into the agreement 
with the retailer, such as an independent contractor or subcontractor; 

• 	 Create a means by which a retailer may effectively establish that its agreement is 
not the type of agreement that can give rise to affiliate nexus under section 6203, 
subdivision (c)(5) by utilizing contractual tenns and factual certifications that are 
similar to the contractual tenns and factual certifications that a retailer can use to 
rebut New York's presumption that a retailer has affiliate nexus due to an 
agreement with a New York resident; and expressly excuse retailers from 
obtaining a certification if the person from whom the certification is required is 
dead, lacks the capacity to make such certification, or cannot reasonably be 
located by the retailer and there is no evidence to indicate that such person did in 
fact engage in any prohibited solicitation activities in California at any time 
during the previous year; 

• 	 Define the tenns "advertisement," "solicit," and "solicitation" for purposes of 
applying the new affiliate nexus provisions of section 6203, subdivision (c)(5) by 
focusing on the general and broad nature of advertising and the more actively 
targeted nature of soliciting, and making the definitions for the tenns 
"advertisement," "solicit," "solicitation," "refer" and "referral" consistent with 
staff's understanding of section 6203, subdivision (c)(5), and Senator Hancock's 
and Assembly Members Blumenfield's, Calderon's, and Skinner's intent; 

• 	 Define the tenn "person" by reference to the definition of "person" set forth in 
section 6005 and define the tenn "individual" to mean a "natural person" for 
purposes of applying the new affiliate nexus provisions of section 6203, 
subdivision (c)(5); 
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• 	 Provide three examples illustrating the application of the new affiliate nexus 
provisions of section 6203, subdivision (c)(5); 

• 	 Recognize and provide notice that a retailer may establish a substantial nexus with 
California by having its property, including a computer server, in this state; and 

• 	 Provide that the amendments made to Regulation 1684 to implement the nexus
expanding provisions of AB 155 will become operative when new section 6203 
becomes operative on September 15,2012, or January 1,2013, and shall not have 
a retroactive effect. 

Formal Issue Paper 12-003 also contained staff's recommendations that the Board: 

• 	 Retain the other current provisions ofRegulation 1684 regarding Internet service 
providers, online service providers, internetwork communication service 
providers, other Internet access service providers, and World Wide Web hosting 
services based upon the Board's 1997 interpretation of Quill; and 

• 	 Retain the current provisions of Regulation 1684 regarding "warranty and repair 
services" based upon the Board's 1997 interpretation of United States Supreme 
Court cases. 

Business Taxes Committee Meeting 

The Board considered Formal Issue Paper 12-003 during its February 28,2012, Business 
Taxes Committee meeting, and the Board voted to propose the adoption of staff's 
recommended amendments because the Board determined that the amendments are 
reasonably necessary for the specific purposes of: 

• 	 Making Regulation 1684 consistent with the amendments made to section 6203 
by AB 155; 

• 	 Providing notice to retailers that California will be a "substantial nexus state" 
(impose the obligation to collect California use tax to the fullest extent permitted 
by the Commerce Clause) and that a retailer with a physical presence in 
California will be required to register to collect California use tax, unless the 
retailer can show that its physical presence is so slight that the Commerce Clause 
will not permit California to impose a use tax collection obligation on the retailer 
or the retailer is otherwise exempt from registering to collect use tax, when the 
amendments made to section 6203 by AB 155 are operative; 

• 	 Incorporating the new commonly controlled group nexus provisions added to 
section 6203, subdivision (c)( 4), by AB 155, defining the phrase "in cooperation 
with" as used in subdivision (c)(4), and clarifying that subdivision (c)(4) only 
applies when a member of an out-of-state retailer's commonly controlled group is 
performing in-state "services" that help the out-of-state retailer to establish or 
maintain a California market for sales of tangible personal property; 

• 	 Incorporating the new affiliate nexus provisions added to section 6203, 
subdivision (c)(5), by AB 155; clarifying the phrases "commission or other 
consideration" and "commissions or other consideration that is based upon sales 
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oftangible personal property," as used in section 6203, subdivision (c)(5); 
clarifying that the determination as to whether a retailer has made the requisite 
amount of sales to purchasers in California during the preceding 12 month period 
to be engaged in business in California under section 6203, subdivision (c)(5) 
shall be made at the end ofeach calendar quarter; clarifying that, for purposes of 
section 6203, subdivision (c)(5), an individual is in California when the individual 
is physically present within the boundaries of California and a person other than 
an individual is in California when there is at least one individual physically 
present in California on the person's behalf; clarifying that the affiliate nexus 
provisions do not apply to a retailer's agreement with any person, unless an 
individual solicits potential customers under the agreement while the individual is 
physically present within the boundaries ofCalifornia; creating a means by which 
a retailer may effectively establish that its agreement is not the type ofagreement 
that can give rise to affiliate nexus under section 6203, subdivision (c)(5) by 
utilizing contractual terms and factual certifications; defining the terms 
"advertisement," "individual," ''person,'' "solicit," and "solicitation" for purposes 
of applying section 6203, subdivision (c)(5); and providing examples illustrating 
the application of the new affiliate nexus provisions of section 6203, subdivision 
(c)(5); 

• 	 Recognizing and providing notice that a retailer may establish a substantial nexus 
with California by having its property, including a computer server, in this state; 
and 

• 	 Providing that the amendments made to Regulation 1684 to implement the nexus
expanding provisions of AB 155 will become operative when new section 6203 
becomes operative on September 15, 2012, or January 1,2013, and shall not have 
a retroactive effect. 

The proposed amendments are anticipated to provide the following benefits: 

1. 	 Ensure that Regulation 1684 is consistent with the provisions of new section 
6203, when new section 6203 becomes operative; 

2. 	 Give needed guidance to retailers as to whether their activities create a 
"substantial nexus" with California and will require them to register with the 
Board to collect use tax when new section 6203 becomes operative; 

3. 	 Ensure that new section 6203 is interpreted and administered consistently with 
United States Supreme Court and California court opinions regarding substantial 
nexus, including, but not limited to, National Bellas Hess, Quill, Tyler Pipe, 
Scripto, National Geographic Society, Current, and Borders Online; ans 

4. 	 Ensure that new section 6203's affiliate nexus provisions will be interpreted and 
administered consistently. 

The proposed amendments to Regulation 1684 were not mandated by federal law or 
regulations. There is no previously adopted or amended federal regulation that is 
identical to Regulation 1684. 
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DOCUMENTS RELIED UPON 

The Board relied upon Formal Issue Paper 12-003, all but one of the exhibits to the 
formal issue paper, and the comments made during the Board's discussion of the formal 
issue paper during its February 28,2012, Business Taxes Committee meeting in deciding 
to propose the amendments to Regulation 1684 described above. During the committee 
meeting, Betty T. Yee, Board Member for the Board's First Equalization District and 
Business Taxes Committee Chairwoman, acknowledged Senator Hancock's and 
Assembly Members Blumenfield's, Calderon's, and Skinner's statements of intent 
published in the September 9,2011, Assembly Daily Journal, and included in exhibit 3 to 
Formal Issue Paper 12-003. However, Ms. Yee noted that the statements were letters 
expressing the Senator's and Assembly Members' personal intent, not binding statements 
of the entire Legislature'S intent included in operative provisions of AB 155, and that, 
regardless of the statements, technology is changing and the Board has the discretion to 
revisit the issue ofwhether online advertising may constitute soliciting within the 
meaning of section 6203 if technology changes so that future online advertising is not 
necessarily the result of algorithmic functions that are anonymous and passive in nature. 
Furthermore, the Board voted to clarify in the rulemaking record that the statements of 
intent are not supporting documents (authority or reference) for the proposed 
amendments. 

ALTERNATIVES CONSIDERED 

The Board considered whether to begin the formal rulemaking process to adopt the 
proposed amendments to Regulation 1684 at this time or, alternatively, whether to take 
no action at this time. The Board decided to begin the formal rulemaking process to 
adopt the proposed amendments at this time because the Board determined that the 
amendments are reasonably necessary for the reasons set forth above. 

The Board did not reject any reasonable alternative to the proposed amendments to 
Regulation 1684 that would lessen any adverse impact the proposed action may have on 
small business or that would be lessen burdensome and equally effective in achieving the 
purposes of the proposed action. No reasonable alternative has been identified and 
brought to the Board's attention that would lessen any adverse impact the proposed 
action may have on small business, be more effective in carrying out the purposes for 
which the action is proposed, would be as effective and less burdensome to affected 
private persons than the proposed action, or would be more cost-effective to affected 
private persons and equally effective in implementing the statutory policy or other 
provision oflaw than the proposed action. 

INFORMATION REQUIRED BY GOVERNMENT CODE SECTION 11346.2, 
SUBDIVISION (b)(6) AND ECONOMIC IMPACT ANALYSIS REQUIRED BY 
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b) 

Sections 6203 and 6226 collectively require a '"retailer engaged in business in this state" 
to register with the Board and collect California use tax from its California customers. 
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Also, section 6204 makes a retailer personally liable for any California use tax it fails to 
collect from its California customers, as required by section 6203. 

Regulation 1684 currently requires "[rJetailers engaged in business in this state as defined 
in Section 6203" to register with the Board, collect California use tax from their 
California customers, and remit the use tax to the Board. The regulation also provides 
that such retailers are liable for California use taxes that they fail to collect from their 
customers and remit to the Board. Regulation 1684 does not currently regulate the health 
and welfare of California residents, worker safety, or the state's environment. 

Section 6203, subdivision (c), as amended by AB 155, will define the term "retailer 
engaged in business in this state" more broadly then current section 6203, subdivision (c), 
and the amendments made by AB 155 will become operative on either September 15, 
2012, or January 1,2013. New subdivision (c) will provide that the term "retailer 
engaged in business in this state" means "any retailer that has substantial nexus with this 
state for purposes of the commerce clause of the United States Constitution and any 
retailer upon whom federal law permits this state to impose a use tax collection duty" and 
provide that retailers with substantial nexus, include, but are not limited to, retailers with 
commonly controlled group nexus and affiliate nexus (as discussed in detail above). 
Therefore, any retailer that has a "substantial nexus" with California, including a retailer 
with commonly controlled group nexus or affiliate nexus, will be required to register with 
the Board to collect California use tax when the amendments made to section 6203 by 
AB 155 become operative, regardless of whether the Board adopts the proposed 
amendments. 

The proposed amendments to Regulation 1684 will help retailers better understand 
whether they are obligated to register to collect California use tax when the amendments 
made to section 6203 by AB ISS become operative by: 

• 	 Making Regulation 1684 consistent with the amendments made to section 6203 
by AB 155; 

• 	 Providing notice to retailers that California will be a "substantial nexus state" and 
that a retailer with a physical presence in California will be required to register to 
collect California use tax, unless the retailer can show that its physical presence is 
so slight that the Commerce Clause will not permit California to impose a use tax 
collection obligation on the retailer or the retailer is otherwise exempt from 
registering to collect use tax, when the amendments made to section 6203 by AB 
155 are operati ve; 

• 	 Incorporating the new commonly controlled group nexus provisions added to 
section 6203, subdivision (c)(4), by AB 155, defining the phrase "in cooperation 
with" as used in subdivision (c)(4), and clarifying that subdivision (c)(4) only 
applies when a member ofan out-of-state retailer's commonly controlled group is 
performing in-state "services" that help the out-of-state retailer to establish or 
maintain a California market for sales of tangible personal property; 

• 	 Incorporating the new affiliate nexus provisions added to section 6203, 
subdivision (c)(5), by AB 155; clarifying the phrases "commission or other 
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consideration" and "commissions or other consideration that is based upon sales 
of tangible personal property," as used in section 6203, subdivision (c)(5); 
clarifying that the determination as to whether a retailer has made the requisite 
amount of sales to purchasers in California during the preceding 12 month period 
to be engaged in business in California under section 6203, subdivision (c)(5) 
shall be made at the end of each calendar quarter; clarifying that, for purposes of 
section 6203, subdivision (c)(5), an individual is in California when the individual 
is physically present within the boundaries of California and a person other than 
an individual is in California when there is at least one individual physically 
present in California on the person's behalf; clarifying that the affiliate nexus 
provisions do not apply to a retailer's agreement with any person, unless an 
individual solicits potential customers under the agreement while the individual is 
physically present within the boundaries of California; creating a means by which 
a retailer may effectively establish that its agreement is not the type of agreement 
that can give rise to affiliate nexus under section 6203, subdivision (c)(5) by 
utilizing contractual terms and factual certifications; defining the terms 
"advertisement," "individual," "person," "solicit," and "solicitation" for purposes 
of applying section 6203, subdivision (c)(5); and providing examples illustrating 
the application of the new affiliate nexus provisions of section 6203, subdivision 
(c)(5); and 

• 	 Providing notice that a retailer may establish a substantial nexus with California 
by having its property, including a computer server, in this state. (As discussed in 
detail above.) 

Furthermore, the proposed amendments to Regulation 1684 are consistent with section 
6203, as amended by AB 155, the proposed amendments will become operative when 
new section 6203 becomes operative on September 15,2012, or January 1,2013, and 
shall not have a retroactive effect, and the proposed amendments will not impose any 
new taxes or expand any retailer's use tax collection obligation beyond that imposed by 
new section 6203 when the amendments made to section 6203 by AB 155 become 
operative (as discussed in detail above). Therefore, the Board has determined that the 
adoption of the proposed amendments to Regulation 1684 will neither create nor 
eliminate jobs in the State ofCalifornia nor result in the elimination of existing. 
businesses nor create or expand business in the State ofCalifornia. The Board has also 
determined that the adoption of the proposed amendments to Regulation 1684 will not 
affect the health and welfare of California residents, worker safety, or the state's 
environment. 

In addition, the forgoing information provides the factual basis for the Board's initial 
determination that the adoption of the proposed amendments to Regulation 1684 will not 
have a significant adverse economic impact on business. 

The proposed amendments may affect small business. 
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Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1684 


Section 1684. Collection of Use Tax by Retailers. 

(a) Collection ofUse Tax by Retailers Engaged in Business in this State. Retailers 
engaged in business in this state as defined in §Section 6203 of the Revenue and Taxation 
Code and making sales of tangible personal property, the storage, use, or other 
consumption of which is subject to the tax must register with the Board and, at the time 
of making the sales, or, if the storage, use or other consumption of the tangible personal 
property is not then taxable, at the time it becomes taxable, collect the tax from the 
purchaser and give the purchaser a receipt therefor. 

(b) General Definition and Rebuttable Presumption. 

(1) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if the retailer has a substantial nexus with this state for 
purposes of the Commerce Clause (art. 1, § 8, cl. 3) of the United States Constitution 
or federal law otherwise permits this state to impose a use tax collection duty on the 
retailer. Retailers engaged in business in this state include, but are not limited to, 
retailers described in subdivision (c). 

(2) Except as provided in subdivisions (c) and (d), there is a presumption that a 
retailer is engaged in business in this state as defined in section 6203 of the Revenue 
and Taxation Code if the retailer has any physical presence in California. A retailer 
may rebut the presumption if the retailer can substantiate that its physical presence is 
so slight that the United States Constitution prohibits this state from imposing a use 
tax collection duty on the retailer. 

(3) A retailer does not have a physical presence in California solely because the 
retailer engages in interstate communications with customers in California via 
common carrier, the United States mail, or interstate telecommunication, including, 
but not limited to, interstate telephone calls and emails. The rebuttable presumption 
in subdivision (b){2) does not apply to a retailer that does not have a physical 
presence in California. 

(c) Nonexhaustive Examples of Retailers Engaged in Business in this State. 

(1) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if: 

CA) The retailer owns or leases real or tangible personal property, including, but 
not limited to, a computer server, in California; or 

~A:ftyThe retailer derivingderives rentals from a lease of tangible personal 
property situated in California (under such circumstancesthis state is a "retailer 
engaged in business in this state" and the retailer is required to collect the tax at 
the time rentals are paid by thehls lessee); or~ 



 

 

(C) The retailer maintains, occupies, or uses, permanently or temporarily, directly 
or indirectly, or through a subsidiary, or agent, by whatever name called, an 
office, place of distribution, sales or sample room or place, warehouse or storage 
place, or other place of business in California; or 

(D) The retailer has a representative, agent, salesperson, canvasser, independent 
contractor, solicitor, or any other person operating in California on the retailer's 
behalf, including a person operating in California under the authority of the 
retailer or its subsidiary, for the purpose of selling, delivering, installing, 
assembling, or the taking of orders for any tangible personal property, or 
otherwise establishing or maintaining a market for the retailer's products. 

(2) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if: 

(A) The retailer is a member of a commonly controlled group, as defined in 
Revenue and Taxation Code section 25105; and 

(8) The retailer is a member of a combined reporting group, as defined in 
California Code of Regulations, title 18, section 25106.5, subdivision (b)(3). that 
includes another member of the retailer's commonly controlled group that, 
pursuant to an agreement with or in cooperation with the retailer, performs 
services in California in connection with tangible personal property to be sold by 
the retailer. including, but not limited to, design and development of tangible 
personal property sold by the retailer, or the solicitation of sales of tangible 
personal property on behalf of the retailer. For purposes of this paragraph: 

(i) Services are performed in connection with tangible personal property to be 
sold by a retailer if the services help the retailer establish or maintain a 
California market for sales of tangible personal property; and 

(ii) Services are performed in cooperation with a retailer if the retailer and the 
member of the retailer's commonly controlled group performing the services 
are working or acting together for a common purpose or benefit. 

(3) A retailer is engaged in business in this state as defined in section 6203 of the 
Revenue and Taxation Code if the retailer enters into an agreement or agreements 
under which a person or persons in this state, for a consideration that is based upon 
completed sales oftangible personal property, whether referred to as a commission, 
fee for advertising services, or otherwise, directly or indirectly refer potential 
purchasers of tangible personal property to the retailer, whether by an Internet-based 
link or an Internet website, or otherwise, provided that: 

(A) The total cumulative sales price of all of the tangible personal property the 
retailer sold to purchasers in California that were referred to the retailer by a 
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person or persons in California pursuant to an agreement or agreements described 
above, in the preceding 12 months, is in excess of ten thousand dollars ($10,000); 
and 

(B) The retailer, within the preceding 12 months, has total cumulative sales of 
tangible personal property to purchasers in California in excess ofone million 
dollars ($1,000,000). 

The determination as to whether a retailer has made the requisite amount of sales to 
purchasers in California during the preceding 12-month period shall be made at the 
end of each calendar quarter. A retailer is not engaged in business in this state 
pursuant to this paragraph if the total cumulative sales price of all of the tangible 
personal property the retailer sold to purchasers in California that were referred to the 
retailer by a person or persons in California pursuant to an agreement or agreements 
described above, in the preceding 12 months, is not in excess of ten thousand dollars 
($10,000), or if the retailer's total cumulative sales of tangible personal property to 
purchasers in California were not in excess ofone million dollars ($1,000,000) in the 
preceding 12 months. 

For purposes of this paragraph, the term "retailer" includes an entity affiliated with a 
retailer within the meaning of Internal Revenue Code section 1504, which defines the 
term "affiliated group" for federal income tax purposes. 

(4) Paragraph (3) does not apply to an agreement under which a retailer purchases 
advertisements from a person in California, to be delivered on television, radio, in 
print, on the Internet, or by any other medium, unless: 

(A) The advertisement revenue paid to the person in California consists of 
commissions or other consideration that is based upon completed sales of tangible 
personal property, and 

(B) The person entering into the agreement with the retailer also directly or 
indirectly solicits potential customers in California through the use of flyers, 
newsletters, telephone calls, electronic mail, blogs, microblogs, social networking 
sites, or other means of direct or indirect solicitation specifically targeted at 
potential customers in this state. 

(5) For purposes of paragraph (3): 

(A) A person that is an individual is in this state when the person is physically 
present within the boundaries of California; and 

(B) A person other than an individual is in this state when there is at least one 
individual physically present in California on the person's behalf. 
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(6) Paragraph (3) does not apply to a retailer's agreement with any person, unless an 
individual solicits potential customers under the agreement while the individual is 
physically present within the boundaries of California, including, but not limited to, 
an individual who entered into the agreement directly with the retailer, an individual, 
such as an employee, who is performing activities in California directly for a person 
that entered into the agreement with the retailer, and any individual who is 
performing activities in California indirectly for any person who entered into the 
agreement with the retailer, such as an independent contractor or subcontractor. 

(7) Paragraph (3) does not apply if a retailer can demonstrate that all of the persons 
with whom the retailer has agreements described in paragraph (3) did not directly or 
indirectly solicit potential customers for the retailer in California. A retailer can 
demonstrate that an agreement is not an agreement described in paragraph (3) if: 

(A) The retailer's agreement: 

(i) Prohibits persons operating under the agreement from engaging in any 
solicitation activities in California that refer potential customers to the retailer 
including, but not limited to, distributing flyers, coupons, newsletters and 
other printed promotional materials or electronic equivalents, verbal soliciting 
(e.g., in-person referrals), initiating telephone calls, and sending e-mails; and 

(ii) If the person in California with whom the retailer has an agreement is an 
organization, such as a club or a non-profit group, the agreement provides that 
the organization will maintain on its website information alerting its members 
to the prohibition against each of the solicitation activities described above; 

(8) The person or persons operating under the agreement in California certify 
annually under penalty of perjury that they have not engaged in any prohibited 
solicitation activities in California at any time during the previous year, and, if the 
person in California with whom the retailer has an agreement is an organization, 
the annual certification shall also include a statement from the organization 
certifying that its website includes infonnation directed at its members alerting 
them to the prohibition against the solicitation activities described above; and 

(C) The retailer accepts the certification or certifications in good faith and the 
retailer does not know or have reason to know that the certification or 
certifications are false or fraudulent. 

A retailer is excused from the requirement to obtain a certification if the person from 
whom the certification is required is dead, lacks the capacity to make such 
certification, or cannot reasonably be located by the retailer and there is no evidence 
to indicate that such person did in fact engage in any prohibited solicitation activities 
in California at any time during the previous year . 

(8) For purposes of this subdivision: 
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CA) "Advertisement" means a written, verbal, pictorial, graphic, etc. 
announcement of goods or services for sale, employing purchased space or time 
in print or electronic media, which is given to communicate such information to 
the general public. Online advertising generated as a result of generic algorithmic 
functions that is anonymous and passive in nature, such as ads tied to Internet 
search engines, banner ads, click-through ads, Cost Per Action ads, links to 
retailers' websites, and similar online advertising services. are advertisements and 
not solicitations. 

(8) "Individual" means a natural person. 

CC) "Person" means and includes any individual, firm, partnership, joint venture, 
limited liability company, association, social club, fraternal organization, 
corporation, estate, trust, business trust, receiver, assignee for the benefit of 
creditors, trustee, trustee in bankruptcy, syndicate, the United States, this state, 
any county, city and county, municipality, district, or other political subdivision 
of the state, or any other group or combination acting as a unit. 

CD) "Solicit" means to communicate directly or indirectly to a specific person or 
specific persons in California in a manner that is intended to and calculated to 
incite the person or persons to purchase tangible personal property from a specific 
retailer or retailers . 

(E) "Solicitation" means a direct or indirect communication to a specific person 
or specific persons done in a manner that is intended to and calculated to incite 
the person or persons to purchase tangible personal property from a specific 
retailer or retailers. 

(F) "Solicit," "solicitation," "refer," and "referral" do not mean or include online 
advertising generated as a result of generic algorithmic functions that is 
anonymous and passive in nature, such as ads tied to Internet search engines, 
banner ads, click-through ads, Cost Per Action ads, links to retailers' websites, 
and similar online advertising services. 

(9) Examples: 

CA) Corporation X is physically located in California and maintains a website at 
www.corporationx.com. Corporation X enters into agreements with one or more 
hiking gear and accessories retailers under which Corporation X maintains click
through advertisements or links to each retailer's website on Corporation X's 
website at www.corporationx.com and Corporation X's webpage at 
www.socialnetwork.com/corporationx in return for commissions based upon the 
retailers' completed sales made to customers who click-through the ads or links 
on Corporation X's website and webpage. Corporation X also posts reviews at 
www.corporationx.com of the products sold through the click-through ads and 
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links on its website and webpage. However, Corporation X does not engage in 
any solicitation activities in California that refer potential customers to the retailer 
or retailers who have click-through ads or links on its website or webpage. 
Therefore, paragraph (3) does not apply to the agreements between Corporation X 
and the retailer or retailers who have ads or links on Corporation X's website or 
webpage. 

(B) Same as (A) above, except that Corporation X also enters into an agreement 
under which Advertising Corporation places advertisements for 
www.corporationx.com on other businesses' websites and webpages, and mails or 
emails advertisements for www.corporationx.com to anyone who signs up to 
receive such advertisements. However, Corporation X does not engage in any 
solicitation activities in California that refer potential customers to the retailer or 
retailers who have click-through ads or links on its website or webpage and 
Advertising Corporation's mailers and emails are advertisements, not 
solicitations. Therefore, paragraph (3) does not apply to the agreements between 
Corporation X and the retailer or retailers who have ads or links on Corporation 
X's website or webpage. 

(C) Same as (B) above, except that an individual representative of Corporation X 
or any other individual acting on behalf of Corporation X, including, but not 
limited to, an employee or independent contractor of Corporation X or 
Advertising Corporation, engages in solicitation activities, such as soliciting 
customers in person, soliciting customers on the telephone, handing out flyers that 
are solicitations, or sending emails that are solicitations, while physically present 
in California that refer potential California customers to a retailer who has a click
through ad or link on Corporation X's website or webpage under Corporation X's 
agreement with that retailer. Therefore, paragraph (3) does apply to Corporation 
X's agreement with that retailer and that retailer will be required to register with 
the Board to collect use tax if: 

(n The total cumulative sales price of all of the tangible personal property the 
retailer sold to purchasers in California that were referred to the retailer by a 
person or persons in California pursuant to an agreement or agreements 
described in paragraph (3), in the preceding 12 months, is in excess of ten 
thousand dollars ($10,000); and 

(ii) The retailer's total cumulative sales of tangible personal property to 
purchasers in California is in excess of one million dollars ($1,000,000) in the 
preceding 12 months. 

(d) Exceptions. 

(1) Webpages and Internet Service Providers. The use of a computer server on the 
Internet to create or maintain a World Wide Web page or site by an out of state 
retailer will not be considered a factor in determining whether the retailer has a 

6 


http:www.corporationx.com
http:www.corporationx.com


 

 

 

substantial nexus with California, unless the computer server is located in California 
and the retailer owns or leases the computer server. No Internet Service Provider, On
line Service Provider, internetwork communication service provider, or other Internet 
access service provider, or World Wide Web hosting services shall be deemed the 
agent or representative of any out-of-state retailer as a result of the service provider 
maintaining or taking orders via a web page or site on a computer server that is 
physically located in this state. 

(2) Warranty and Repair Services. A retailer is not "engaged in business in this 
state" based solely on its use ofa representative or independent contractor in this state 
for purposes of performing warranty or repair services with respect to tangible 
personal property sold by the retailer, provided that the ultimate ownership of the 
representative or independent contractor so used and the retailer is not substantially 
similar. For purposes of this paragraph, "ultimate owner" means a stock holder, bond 
holder, partner, or other person holding an ownership interest. 

(db) Convention and Trade Show Activities. For purposes of this subdivision, the 
term "convention and trade show activity" means any activity of a kind traditionally 
conducted at conventions, annual meetings, or trade shows, including, but not limited 
to, any activity one of the purposes of which is to attract persons in an industry 
generally (without regard to membership in the sponsoring organization) as well as 
members of the public to the show for the purpose ofdisplaying industry products or 
to stimulate interest in, and demand for, industry products or services, or to educate 
persons engaged in the industry in the development of new products and services or 
new rules and regulations affecting the industry. 

Except as provided in this paragraph, a retailer is not "engaged in business in this 
state" based solely on the retailer's convention and trade show activities provided 
that: 

(A+) For the period commencing on January 1, 1998 and ending on December 31, 
2000, the retailer, including any of his or her representatives, agents, salespersons, 
canvassers, independent contractors, or solicitors, does not engage in those 
convention and trade show activities for more than seven days, in whole or in 
part, in this state during any 12-month period and did not derive more than ten 
thousand dollars ($10,000) of gross income from those activities in this state 
during the prior calendar year; 

(B~) For the period commencing on January 1, 2001, the retailer, including any of 
his or her representatives, agents, salespersons, canvassers, independent 
contractors, or solicitors, does not engage in those convention and trade show 
activities for more than fifteen days, in whole or in part, in this state during any 
12-month period and did not derive more than one hundred thousand dollars 
($100,000) of net income from those activities in this state during the prior 
calendar year. 
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A retailer coming within the provisions of this subdivision is, however, "engaged in 
business in this state," and is liable for collection of the applicable use tax, with 
respect to any sale of tangible personal property occurring at the retailer'S convention 
and trade show activities and with respect to any sale of tangible personal property 
made pursuant to an order taken at or during those convention and trade show 
acti vities. 

(~e) Retailers Not Engaged in Business in State. Retailers who are not engaged in 
business in this state may apply for a Certificate of Registration-V se Tax. Holders of such 
certificates are required to collect tax from purchasers, give receipts therefor, and pay the 
tax to the Board in the same manner as retailers engaged in business in this state. As used 
in this regulation, the term "Certificate of Registration-Vse Tax" shall include 
Certificates of Authority to Collect Use Tax issued prior to September 11, 1957. 

(fa) Use Tax Direct Payment Permit Exemption Certificates. Notwithstanding 
subdivisions (a) and (&4)Q}, a retailer who takes a use tax direct payment exemption 
certificate in good faith from a person holding a use tax direct payment permit is relieved 
from the duty of collecting use tax from the issuer on the sale for which the certificate is 
issued. Such certificate must comply with the requirements of Regulation 1699.6, Use 
Tax Direct Payment Permits. 

(ge) Tax as Debt. The tax required to be collected by the retailer and any amount 
unreturned to the customer which is not tax but was collected from the customer under 
the representation that it was tax constitute debts owed by the retailer to the state. 

(hI) Refunds ofExcess Collections. Whenever the Board ascertains that a retailer has 
collected use tax from a customer in excess of the amount required to be collected or has 
collected from a customer an amount which was not tax but was represented by the 
retailer to the customer as being use tax, no refund of such amount shall be made to the 
retailer even though the retailer has paid the amounts so collected to the state. Section 
6901 of the Revenue and Taxation Code requires that any overpayment of use tax be 
credited or refunded only to the purchaser who made the overpayment. 

(i) Amendments. Statutes 2011, chapter 313 (Assem. Bill No. 155), section 3 re-enacted 
section 6203 of the Revenue and Taxation Code. Chapter 313, section 6, provides that 
the provisions of section 6203 of the Revenue and Taxation Code as re-enacted by 
chapter 313, section 3, shall become operative on September 15,2012, or January 1, 
2013. The 2012 amendments to this regulation adopted to implement, interpret, and 
make specific the provisions ofsection 6203 of the Revenue and Taxation Code as re
enacted by chapter 313, section 3, shall become operative on the same date as section 
6203 of the Revenue and Taxation Code as re-enacted by chapter 313, section 3. Any 
amendment that implements, interprets and makes specific a use tax collection obligation 
that did not exist on June 27, 2011, upon becoming operative, shall not have any 
retroactive effect. 
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Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 
6203,6204,6226 and 7051.3, Revenue and Taxation Code; and Section 513(d)(3)(A), 
Internal Revenue Code (26 USC) . 
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Regulation History 

Type of Regulation: Sales and Use Tax 

Regulation: 1684 

Title: 1684, Collection of Use Tax by Retailers 

Preparation: Brad Heller 
Legal Contact: Brad Heller 

Board proposes to amend Regulation 1684, Collection of Use Tax by 
Retailers, to interpret the amendments made to RTC section 6203 by AB 
155 (Stats. 2011, ch. 313) regarding the definition of "retailer engaged in 
business in this state." 

History of Proposed Regulation: 

May 30-31, 2012 Public Hearing 
April 6, 2012 OAL publication date; 45-day public comment period begins; 

Interested Parties mailing 
March 27,2012 Notice to OAL 
February 28.2012 Business Tax Committee, Board Authorized Publication 

(Vote 4-0) 

Sponsor: NA 
Support: NA 
Oppose: NA 
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